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DECLARATION of COVENANTS and RESTRICTIONS

THIS DECLARATION of Covenants and Restrictions is made as of the 6th day of
March, 2008, by the Queens West Development Corporation (the “Corporation”), a subsidiary of
the New York State Urban Development Corporation d/b/a Empire State Development
Corporation, which is a corporate governmental agency of the State of New York constituting a
public benefit corporation and a political subdivision thereof and having an office at 633 Third
Avenue, New York, New York 10017.

WITNESSETH

WHEREAS, the Corporation is the owner of a parcel of property in Long Island City,
New York, commonly known as a portion of Parcel 11 of the Queens West Waterfront
Development Project comprised of Section 1, Block 17, part of Lots 21, 28 and 9021 on the
Borough of Queens Tax Assessor’s Map, as more particularly bounded and described in
Appendix A annexed hereto and made a part hereof (the “Controlled Property”);

WHEREAS, the Corporation has authorized the participation of Avalon Riverview I
LLC (hereinafter referred to as the “Volunteer”), as the ground lessee of Block 17, part of Lots
21, 28 and 9021 in the New York State Department of Environmental Conservation’s (the
“Department’s”) Voluntary Cleanup Program with respect to Parcel 11;

WHEREAS, Parcel 11, which includes the Controlled Property, is the subject of a
Voluntary Cleanup Agreement, effective May 31, 2002 (Index Number: D2-0003-00-09; Site
Number V00194B), by Avalon Riverview I LLC, as the ground lessee of Parcel 11 (hereinafter
referred to as the “Volunteer”) and the Department (the “Voluntary Cleanup Agreement”);

WHEREAS, subject to and in accordance with the Voluntary Cleanup Agreement, the
Department approved the Remediation Plan for Parcel 11, dated August 1998, prepared by
AKREF Engineering P.C. and attached to the Voluntary Cleanup Agreement as Exhibit B (such
Plan is hereinafter referred to as the “Remediation Plan”);

WHEREAS, the Remediation Plan contemplates the possibility of ongoing operation,
monitoring and maintenance of engineering controls so that the selected remedy be protective of
human health and the environment;

WHEREAS, the Department approved the Parcel 11 Site Management Plan dated June
2007, prepared by AKRF Engineering P.C. (said Site Management Plan, as the same may be
amended and approved by the Relevant Agency, as defined below, the “Site Management Plan”);
and

WHEREAS, this Declaration of Covenants and Restrictions sets forth those required
restrictive covenants necessary to ensure implementation of the Site Management Plan;

NOW, THEREFORE, the Corporation, for itself and its successors and assigns,
covenants and agrees as follows:



1. The Controlled Property is hereby made subject to this Declaration of Covenants

and Restrictions.

2. Unless the prior written approval of the Department is first obtained or, if the
Department shall no longer exist or no longer have jurisdiction with respect to the enforcement
of this Declaration of Covenants and Restrictions, the prior written approval of any New York
State (the “State™) agency or agencies whose purpose shall be to protect the environment of the

State and the health of the State’s citizens (the “Relevant Agency") is first obtained:

a. The Controlled Property may be used for restricted-residential use (as defined in 6
Codes Rules and Regulations of the State of New York (“NYCRR”) Section 375-
1.8(g)(2)(ii)), provided the long-term engineering and institutional controls in the

Site Management Plan are employed.

b. The Controlled Property may not be used for a less restrictive use than restricted-
residential, i.e., residential or unrestricted (as such terms are defined in 6 NYCRR
Section 375-1.8(g)(1)(i) and (2)(i)), without an amendment or termination of this

Declaration of Covenants and Restrictions.

c. Vegetable gardens are prohibited on the Controlled Property, with the exception
of those located entirely above the composite cover system and separated from the
Residuals Management Zone by a high density polyethylene (HDPE) liner or

equivalent approved by the Relevant Agency.

d. Farming is prohibited on the Controlled Property.

e. Engineering controls must be operated and maintained as specified in the Site
Management Plan and may not be discontinued or modified without an
amendment of the Site Management Plan (approved by the Relevant Agency) or

the termination of this Declaration of Covenants and Restrictions.

f. A composite cover system consisting of the concrete covered sidewalks, clean fill
cover in landscaped areas and concrete building slabs must be maintained,
inspected and certified at a frequency and in a manner specified in the Site

Management Plan.

g All data and information pertinent to site management for the Controlled Property
must be reported at the frequency and in a manner specified in the Site

Management Plan.

h. All future activities on the Controlled Property that will disturb residual
contaminated material are prohibited unless such activities are conducted in
accordance with the soil management provisions in the Site Management Plan.

1. The use of the groundwater underlying the Controlled Property is prohibited

without treatment rendering it safe for the intended purpose.

.......



3. This Declaration of Covenants and Restrictions is and shall be deemed a covenant
that shall run with the land and shall be binding upon all future owners of the Controlled
Property. The Corporation, its successors and assigns consent to the enforcement by the
Relevant Agency of the restrictive covenants set forth herein and hereby covenant not to contest
the authority of the Relevant Agency to seek such enforcement.

4. Any deed conveying all or a portion of the Controlled Property shall recite that
the said conveyance is subject to this Declaration of Covenants and Restrictions.

5. It shall be a condition of this Declaration of Covenants and Restrictions that any
owner of the Controlled Property or Volunteer may, upon not less than thirty (30) days written
notice to each of the owners of record of the Controlled Property and each of the Volunteers,
petition the Relevant Agency to modify or terminate this Declaration of Covenants and
Restrictions provided that such party certifies that written notice was provided to each owner of
record and Volunteer and that human health and the environment will continue to be protected
notwithstanding such modification or termination. If all or any portion of the Controlled
Property, any improvement thereon or any interest in the Controlled Property or any
improvement thereon is subjected to a condominium regime, no condominium owner may
separately exercise any rights hereunder and no condominium owner shall be entitled to receive
notices pursuant hereto, it being the intent of the Corporation that only the board of managers of
the condominium shall be deemed an owner pursuant to the terms hereof and be entitled to
notices hereunder.

6. Enforcement.

a. This Declaration of Covenants and Restrictions is enforceable in law or equity in
perpetuity by the Relevant Agency against any owner of the Controlled Property
and any ground lessee, by the Corporation or any subsequent owner against any
ground lessee or other owner, and by any ground lessee against any owner or
other ground lessee. Enforcement shall not be defeated because of any
subsequent adverse possession, laches, estoppel, or waiver. It is not a defense in
any action to enforce this Declaration of Covenants and Restrictions that: it is not
appurtenant to an interest in real property; it is not of a character that has been
recognized traditionally at common law; it imposes a negative burden; it imposes
affirmative obligations upon the owner of any interest in the burdened property;
the benefit does not touch or concern real property; there is no privity of estate or
of contract; or it imposes an unreasonable restraint on alienation.

b. In the event that the Relevant Agency, any owner or any ground lessee becomes
aware of a breach or suspected breach of the terms of this Declaration of
Covenants (hereinafter the “Notifying Party”), it shall notify the parties in breach
or suspected breach (collectively hereinafter, the “Breaching Parties”) of the
nature of the breach or suspected breach. Such notice shall be in writing and
except in the case of notice by the Relevant Agency shall set forth how the
Breaching Parties can cure such breach or suspected breach and give the
Breaching Parties a reasonable amount of time from the date of receipt of notice
in which to cure. At the expiration of such period of time to cure, or any



extensions granted by the Notifying Party, the Notifying Party shall notify the
Breaching Parties of any failure to adequately cure the breach or suspected
breach. The Breaching Parties shall then have a reasonable amount of time from
receipt of such notice to cure. At the expiration of said second period, the
Notifying Party may commence any proceedings and take any other appropriate
action reasonably necessary to remedy any breach of this Declaration of
Covenants and Restrictions in accordance with applicable law to require
compliance with the terms of this Declaration of Covenants and Restrictions.
With respect to any enforcement action brought by the Relevant Agency, the cure
provisions set forth herein shall not apply, and nothing contained herein shall
limit or otherwise restrict enforcement of this Declaration of Covenants and
Restrictions by the Relevant Agency under applicable law.

c. The failure of the Relevant Agency, the Corporation, any subsequent owner or
any ground lessee to enforce any of the terms contained herein shall not be
deemed a waiver of any such term nor bar its enforcement rights in the event of a
subsequent breach of or noncompliance with any of the terms of this Declaration
of Covenants and Restrictions.

IN WITNESS WHEREOF, the Corporation has executed this instrument as of the day
first set forth above.

QUEENS WEST DEVELOPMENT
CORPORATION

/A

Name: PauTJa,uﬁszewski
Title: President



STATE OF NEW YORK )
) ss:
COUNTY OF NEW YORK )

On the 6" day of March; in the year 2008, before me, the undersigned, personally appeared Paul
Januszewski, personally known to me who, being duly sworn, did depose and say that he resides at
143 Coles St., Jersey City, NJ, 07302 and that he is the President of QUEENS WEST
DEVELOPMENT CORPORATION, the corporation described in and which executed the above
instrument; and that he signed his name thereto by the authority of the board of directors of said

corporation.

L~

Notar)y Pﬁ&}{&/ State of New York

SIMON WYNN
Notary Public, State of New York
No. 02WY4792002
Qualified in New Yorik County
Commission Expires Aug. 31, 2

.



Appendix A

Metes and Bounds Description of the Controlled Property
ALL that certain plot, piece or parcel of land, situate, lying and being in the County of Queens,
City and State of New York, bounded and described as follows:
BEGINNING at a point on the southerly side of 49™ Avenue (60 feet wide) distant 550.42 feet
westerly from the corner formed by the intersection of the southerly side of 49™ Avenue with
the westerly side of 5™ Street (60 feet wide);
RUNNING THENCE South 14 degrees 42 minutes 55 seconds East, 62.00 feet to a point;
RUNNING THENCE North 75 degrees 17 minutes 05 seconds East, 49.09 feet to a point;
RUNNING THENCE South 14 degrees 42 minutes 55 seconds East, 4.00 feet to a point;
RUNNING THENCE North 75 degrees 17 minutes 05 seconds East, 52.66 feet to a point;
RUNNING THENCE North 14 degrees 42 minutes 55 seconds West, 4.00 feet to a point;
RUNNING THENCE North 75 degrees 17 minutes 05 seconds East, 48.67 feet to a point;

RUNNING THENCE South 14 degrees 42 minutes 55 seconds East, 137.99 feet to the northerly
side of 50™ Avenue (60 feet wide);

RUNNING THENCE South 75 degrees 17 minutes 05 seconds West, along the northerly side of
50™ Avenue, 286.41 feet to a point of curvature;

RUNNING THENCE northwesterly and northerly along a curve bearing to the right having a
radius of 20.00 feet an arc length of 43.32 feet to a point of tangency;

RUNNING THENCE North 19 degrees 22 minutes 59 seconds East along the easterly side of
Center Boulevard (100 feet wide), 167.06 feet to a point of curvature;

RUNNING THENCE northerly along the easterly side of Center Boulevard along a curve
bearing to the left having a radius of 1650.00 feet an arc length of 36.49 feet to the southerly side
of 49™ Avenue;

RUNNING THENCE easterly along the southerly side of 49™ Avenue North 75 degrees 17
minutes 05 seconds East, 38.78 feet to the point or place of BEGINNING.

ALL BEING the same plot, piece or parcel of land shown on the Survey dated 8-1-00 (Survey No.
55646) by Montrose Surveying Co., LLP.
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