
NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

In the Matter of the
ImplementatIon of an
InvestIgatIOn and, Ifneeded,
RemedIatIon of
45 Kean Street, West Babylon
by
Max Gysm,
Volunteer

DEFINITIONS

AGREEMENT

INDEX NUMBER AI-0400-9911

For purposes of tIns Agreement, the followmg terms have the followmg defimtIOns

A "Contemplated Use" mdustnal/commercial use, consIstent WIth local zomng,
excludmg a day care/chIld care facIhty or a medIcal facIhty

B The SIte's "Covered ContammatlOn" the concentratIons ofExIstmg
Contammation to whIch the EXIstmg ContammatIOn shall have been remedlated m accordance
WIth the reqUirements of the RemedIatIon Work Plan

C "ECL" the Envrronmental ConservatIon Law

D "Day" a calendar day unless otherwIse specIfied

E "Department" the New York State Department of EnVlfonmental ConservatlOn

F The SIte's "ExIstmg ContammatlOn" VolatIle organIC compounds and non-
volatIle organIC compounds have been detected m drywells and a cesspool on the SIte The term
also mcludes contammatIOn encountered dunng the course of Implementmg the InvestIgatIOn and
RemedIatIOn Work Plans, the nature and extent of whIch were unknown or madequately
charactenzed at the tIme the InvestIgatIon and RemedIatIon Work Plans were submItted to the
Department for approval but WhICh subsequently were fully charactenzed to the Department's
satIsfactIon

G "InvestrgatlOn Work Plan" the Department-approved InvestIgatIon Work Plan
pertaImng to the SIte that VolWlteer shall Implement m accordance WIth thIS Agreement and
whIch IS attached to thIS Agreement as ExhIbIt "B," as may be modIfied under the terms of thIS
Agreement, and WhICh IS an enforceable part of thIS Agreement

H "ProfeSSIonal engmeer" an mdividual regIstered as a profeSSIOnal engmeer m
accordance WIth ArtIcle 145 of the New York State EducatIOn Law If such mdIvidualis a



member of a firm, that firm must be authonzed to offer professIOnal engIneenng servIces In the
State ofNew York In accordance WIth ArtIcle 145 of the New York State EducatIOn Law

I "RemedIatIOn Work Plan" the Department-approved RemedIatIOn Work Plan
pertammg to the SIte that Volunteer shall develop and Implement m accordance WIth thIS
Agreement and that shall be attached to thIs Agreement as ExhIbIt "C," as may be modIfied
under the terms of thIS Agreement and wluch IS an enforceable part of thIS Agreement

J "SIte" that property located at 45 Kean Street, West Babylon, Suffolk County and
recorded as SectIOn 7500, Block 2 00, Lot 19 3 on the Town ofBabylon tax IdentIficatIOn map
The lot IS rectangular In shape and apprOXImately 38,000 square feet m SIze ExhIbIt "A" oftlus
Agreement IS a map of the SIte shOWIng Its general locatIOn

K

L
30114

"Trustee" the Trustee ofNew York State's natural resources

"Volunteer" Max Gysm, 1312 Manetta Country Club Dnve, Kennesaw, GeorgIa

CONSIDERING

1 The Department IS responsIble for enforcement of the ECL Tlus Agreement IS entered
Into pursuant to the Department's authonty under that law and constItutes an adm1lllstratlVe
settlement for purposes of 42 USC 9613(f)

2 Volunteer represents, and for the purposes of thIS Agreement the Department relIes on
those representatIOns, that Volunteer's Involvement WIth the SIte IS lImIted to the follOWIng
Volunteer IS the owner of the SIte, haVIng acqUIred the northerly portIOn m1976 and the
southerly portIOn m 1977

3 The Department has the power, znter aba, to prOVIde for the preventIOn and abatement of
all water, land, and aIr pollutIOn as prOVIded In ECL 3-0301 11

4 A Volunteer deSIres to enter Into thIS Agreement to ensure, and the Department
hereby detenmnes that tlus Agreement constitutes a demonstratIOn, that any remedial actIon
undertaken pursuant to thIS Agreement shall be III complIance WIth the ECL and shall not expose
the publIc health or the enVIronment to a sIgmficantly Increased threat of harm or damage

B Volunteer also deSIres to enter mto thIS Agreement to resolve ItS potentIal
lIabIlIty as a party that may be responsIble for the InvestigatIOn and remedIatIOn of the SIte under
EeL ArtIcle 27, TItle 13, based upon Volunteer's InvestIgatIOn and, If necessary, remedIatIon of
the SIte The Department finds that such resolutIOn, undertaken m accordance WIth the terms of
tlus Agreement, IS In the publIc mterest
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C Volunteer, deslTous of Implementmg an mvestIgatIon and, Ifnecessary,
remedIatIon program acceptable to the Department, consents to the terms and condItIOns of thIS
Agreement

5 The Department and Volunteer agree that the goals ofthts Agreement are

A for Volunteer to

1 Implement the InvestIgatIOn Work Plan and, Ifnecessary, develop and
unplement a Department-approved RemedIatiOn Work Plan for the SIte, and

2
Agreement, and,

reImburse the State for It's admmistratIve costs as provIded m thIS

B In accordance WIth the terms of thIS Agreement, for the Department and the
Trustee to release, covenant not to sue, and forbear from bnngmg any actIOn, proceedmg, or smt
agaInst Volunteer for the SIte's further InvestIgatiOn and/or remedIatIOn

6 Volunteer, the Department and the Trustee agree to be bound by the terms of thIs
Agreement Volunteer consents to and agrees not to contest the autbonty or JunsdictlOn ofthe
Department to Issue or enforce thIs Agreement, and agrees not to contest the valIdIty ofthts
Agreement or Its terms

IN CONSIDERATION OF AND IN EXCHANGE FOR THE DEPARTMENT'S AND
TRUSTEE'S RELEASE AND COVENANT NOT TO SUE SET FORTH IN THIS
AGREEMENT, VOLUNTEER AGREES TO THE FOLLOWING

I Performance and ReportIng ofthe InvestigatIon Work Plan and Development and
ImplementatIon of the RemedIatiOn Work Plan. IfNecessarv

A Withm 30 days after the effectIve date of thIS Agreement, Volunteer shall
commence ImplementatIon of the InveStIgatIon Work Plan In accordance WIth Its terms

B Volunteer shall notIfY the Department of any sIgmficant dIfficultIes that may be
encountered In Implementmg the InvestIgation Work Plan, as approved, and shall not modIfY any
oblIgatiOn unless first approved by the Department

C In accordance With the schedule contamed In the InvestIgatiOn Work Plan,
Volunteer shall submIt to the Department a final mvestigatIon report which shall

I mc1ude all data generated and all other mformatiOn obtamed dunng the
mvestIgatIon,
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2 provIde all of the assessments and evaluatIOns Identified m the
InvestigatIOn Work Plan,

3 Identify any addItIonal data that must be collected, and

4 mclude a certIficanon by the IndIVIdual or finn wIth pnmary responsIbIlIty
for the day to day perfonnance of the mvestIgatIOn that all actiVItIes that compnsed the
InVestIgatIOn were perfonned m full accordance wIth the InvestIgatIon Work Plan

D 1 Withm 90 days after receIvmg the final mvestigatIve report submItted
under Subparagraph I C of thIs Agreement, the Department shall determme whether It has
sufficIent mformatIOn respectmg the nature and extent ofthe contammatIOn on the SIte and shall
so notlfy Volunteer m accordance With subparagraph D 1 I and 11

1 If the Department detennmes that It does not have suffiCIent
mformatIOn respectmg the nature and extent of the SIte's contammatIOn, It WIll so notIfy
Volunteer In wntmg of the speCIfic reasons why the Department belIeves It does not have
suffiCIent data Volunteer shall collect such addItIonal data under a Department-approved
reVISIon to the InvestIgatIon Work Plan, wInch shall be attached to thIS Agreement as ExhIbIt "B­
1" and made a part of tIns Agreement However, IfwltInn 10 days after receIpt of the
Department's wntten notIficatIon, Volunteer elects m wntmg not to collect such addItIOnal data
or If WithIn that penod the Department and Volunteer cannot agree upon reVISIons to the
InvestIgatIon Work Plan, then thIS Agreement shall termmate except WIth respect to the
followmg oblIgatIons wInch the Department shall be able to enforce under Paragraph IV

a Volunteer's oblIgatIOns under Paragraphs VI and VIII of
thIS Agreement, and

b Volunteer's oblIgatIOn to ensure that It does not leave the
SIte m a condItIon, from the perspectlve ofhuman health and envIronmental protectIOn, worse
than that wInch prevaIled before any mvestIgative actIVItIes were commenced by Volunteer

Upon termmatIOn of thIS Agreement, both partIes shall retam whatever nghts they may
have had respectmg each other as they had before the effectIve date of tIns Agreement The
penod of tIme that Volunteer has to elect m wntmg whether to collect such addittonal data as
proVIded above and/or the penod of tIme that the Department and Volunteer agree upon for
reVISIons to the InvestigatIon Work Plan may be extended by mutual agreement of the partIes

11 If the Department detennmes that It has suffiCIent mformatlOn as to
the nature and extent of the SIte's contammatlon, the Department shall so mform Volunteer m
wntmg, and shall also mform Volunteer as to whether or not the Department belIeves that
remeruatIOn of the contammatIOn on the SIte IS needed to allow the SIte to be used for the
Contemplated Use
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2 If, pursuant to Subparagraph I DIll, the Department detennmes that no
remedIatIOn IS needed to allow the SIte to be used for the Contemplated Use, It shall so state m
the notIficatIOn provIded pursuant to Subparagraph I DIll of thIS Agreement and the
Department shall provIde Volunteer WIth the notIficatIOn letter descnbed In Subparagraph I H of
thIS Agreement, and WIth the forbearance, release, and covenant not to sue descnbed In
Subparagraph I G of thIs Agreement

3 If, pursuant to Subparagraph I DIll, the Department detennInes that
remedIation IS needed to allow the SIte to be used for the Contemplated Use, It shall so state m
the notlficatIOn proVided pursuant to Subparagraph I DIll oftms Agreement and both partIes
shall develop a proposed RemematIOn Work Plan that shall be noticed for publIc comment In
accordance WIth Subparagraph I D 4 ofthis Agreement The proposed RemedIatIOn Work Plan
shall provIde, znter aha, that If dunng the RemedIatIOn Work Plan's ImplementatIOn,
contamInatIOn IS dIscovered that was not dIscussed m the final mvestlgatlve report, Volunteer
shall mvesttgate the nature and extent of such newly dIscovered contammatIOn, and the
RemedIatIOn Work Plan Will be reVIsed to have Volunteer remedlate such newly dIscovered
contammatIOn In the event that thIS remematIOn IS needed to allow the Contemplated Use to
proceed If, wlthmlO days after receIpt ofthe Department's wntten detennmatIOn, Volunteer
elects not to develop a RemematIOn Work Plan, or, In the event that the Department concludes
that a mutually acceptable RemediatIOn Work Plan cannot be successfully negotIated, then this
Agreement shall temllnate except With respect to the followmg obhgatlOns whIch the Department
shall be able to enforce under Paragraph IV

Volunteer's oblIgations under Paragraphs VI and VIn of thIS
Agreement, and

11 Volunteer's obhgatIOn to ensure that It does not leave the SIte m a
condItIon, from the perspectIve of human health and enVIronmental protectIOn, worse than that
which prevaIled before any remed1al actIVIties were commenced by Volunteer

Upon termmatIOn of this Agreement, both partIes shall retam whatever nghts they may
have had respectmg each other as they had before the effectIve date OfthiS Agreement

4 Upon development ofa proposed RemedIatIon Work Plan, the Department
WIll publIsh a notIce III the EnVironmental Notice Bulletm to mform the publIc ofthe OpportunIty
to submIt to the Department, by no later than 30 days after the date of the Issue of the
Envlfonmental Notice Bulletm m whIch the notice shall appear, comments on the proposed
RemedIatIon Work Plan, and shall mall an eqUIvalent notice to the Town ofBabylon and Suffolk
County If, as a result of Its reView ofthe comments receIved, the Department detennmes that
the proposed RemedIatIOn Work Plan to Implement the Department-approved remedIal actIVIties
for the SIte must be reVIsed
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1 due to enVIronmental condItIons related to the SIte that were
unknown to the Department at the tIme ofItS approval ofthe proposed RemedIatIOn Work Plan,
or

11 due to InformatIon receIved, In whole or In part, after the
Department's approval of the proposed RemematIOn Work Plan, WhICh mdicates that the
activItIes camed out m accordance WIth It are not suffiCIently protectIve ofhuman health and the
enVIronment for the Contemplated Use, then the Department wIll so notify Volunteer and wIll
uumedlately commence negotiations WIth Volunteer to reVIse the proposed RemedIatIOn Work
Plan accormngly lfthe Department and Volunteer agree upon reVISIons to the proposed
RemedIatIOn Work Plan, the revIsed proposed RemedIatIOn Work Plan shall become the final
RemedIatIon Work Plan and shall be attached to thIS Agreement as ExhIbIt "C" and made a part
of thIS Agreement However, If after good faIth negotiatIOn, Volunteer and the Department
cannot agree upon reVISIons to the proposed RemedIatIOn Work Plan, then thIs Agreement shall
termmate 10 days after receIpt by Volunteer of the Department's wntten notIficatIOn that
negotIatIOns have falled to develop an acceptable RemedIatIOn Work Plan, except WIth respect
to the followmg oblIgatIons whIch the Department shall be able to enforce under Paragraph IV

111 Volunteer's oblIgatIOns under Paragraphs VI and VIII of thIS
Agreement, and

IV Volunteer's oblIgation to ensure that It does not leave the SIte m a
condItIon, from the perspectIve ofhuman health and envIronmental protectIon, worse than that
whIch prevaIled before any remedIal actIVItIes were commenced by Volunteer

Upon tenmnation of thIs Agreement pursuant to thIS Paragraph, both partIes shall retam
whatever nghts they may have had WIth respect to each other as they had before the effectIve
date of thIS Agreement

If, followmg the 30 day comment penod, the Department determmes that the proposed
RemematIOn Work Plan to Implement the Department-approved remedIal actIVIties for the SIte
does not need to be reVIsed, then the proposed RemedIation Work Plan shall become the final
RemedIatIOn Work Plan and shall be attached to thIS Agreement as Exlubit "C" and made a part
of thIS Agreement

5 Volunteer shall commence ImplementatIOn of, and Implement, the final
RemedIatIOn Work Plan contamed m ExhIbIt "C" m accordance WIth ItS terms, however, the
partIes agree that the final Rememation Work Plan WIll be modIfied m the event that
contanunatIOn preVIOusly unknown or madequately charactenzed IS encountered dunng
ImplementatIon ofthe final RemedIatIOn Work Plan unless, after good faIth negotIatIOns,
Volunteer and the Department cannot agree upon modIficatIOns to the final RemedIatIOn Work
Plan In such event, tlus Agreement shall termmate 10 days after receIpt by Volunteer ofthe
Department's wntten notIficatIon that the negotIatIons have faIled to develop an acceptable
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mod1.ficatIOn to the final RemedIatIOn Work Plan, except wIth respect to the followmg
obltgattons whIch the Department shall be able to enforce under Paragraph IV

I Volunteer's oblIgatIons under Paragraphs VI and VIII of thIS
Agreement, and

11 Volunteer's oblIgatIOn to ensure that It does not leave the SIte m a
condItIon, from the perspectIve of human health and enVIronmental protectIOn, worse than that
whIch preVaIled before any remedIal actIVItles were commenced by Volunteer

Upon termmatlon of thIS Agreement pursuant to thIS Paragraph, both partIes shall retam
whatever nghts they may have had WIth respect to each other as they had before the effectIve
date OfthIS Agreement

E 1 In accordance WIth the schedule contamed m ExhIbIt "C," as may be
modtfied by agreement between the partIes and WhICh modIficatIOns shall appear m ExhIbIt
"C-l" of thIs Agreement, Volunteer shall submtt to the Department a final engmeenng report

that shall mclude "as-bUllt" drawmgs shOWIng all changes made dunng constructIOn, to the
extent necessary, and a certlficatIOn that all actlvittes were completed m accordance WIth the
RemedIatIon Work Plan and any Department-approved modIficatIon to the RemedIatIOn Work
Plan as may appear m ExhIbIt "C" and "C-l"

2 Volunteer shall submIt a detaIled post-remedIal operatIOn, mamtenance,
and momtonng plan ("O&M Plan"), If needed, along WIth the fmal engmeenng report

3 A professIOnal engmeer must prepare, SIgn, and seal the O&M Plan, If
needed, "as bmlt" drawmgs, final engmeenng report, and certIficatIOn

F Should post-remedIal operatIon and mamtenance prove to be necessary, upon the
Department's approval of the O&M Plan, Volunteer shall Implement the O&M Plan m
accordance WIth the schedule and reqmrements of the Department-approved O&M Plan

G 1 WIthm90 days after receIpt of the fmal engmeenng report, the
Department shall notlfy VolUllteer m wntmg whether the Department IS satIsfied that the
Remedlatlon Work Plan was satlsfactonly Implemented m accordance WIth ExhIbIt "C" (and, as
appropnate, "C-l ") and the Department-approved deSIgn, whIch notIficatlon shall not be
unreasonably WIthheld

2 WIthm 90 days after receIpt of the fmal engmeenng report, the
Department shall notify VolUllteer m wntmg as to whether the Department IS satIsfied that the
SIte-specIfic cleanup levels IdentIfied m, or to be IdentIfied m accordance WIth, the RemedIatIOn
Work Plan have been reached Upon a detennmatIOn that the Department IS satIsfied, the
Department shall notify Volunteer m wntmg of Its satIsfactIOn and, except for the reservatIons
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IdentIfied below, the Department and the Trustee shall release, covenant not to sue, and shall
forbear from bnngmg any actIOn, proceedmg, or SUlt agamst Volunteer for the further
mvestlgatIon and remedlatlon ofthe Site, based upon the release or threatened release of any
Covered ContammatIon, prOVIded that (a) hmely payments of the amounts speCified m Paragraph
VI ofthiS Agreement contIllue to be or have been made to the Department, (b) appropnate
notices and deed restrIctIOns have been recorded III accordance WIth Paragraphs IX and X of thiS
Agreement, and (c) Volunteer and/or Volunteer's lessees, successors or aSSIgns promptly
commence and dIlIgently pursue to completIon the Department-approved O&M Plan, If any
Nonetheless, the Department and the Trustee hereby reserve all of theIr respective nghts
concernmg, and such release, covenant not to sue, and forbearance shall not extend to any further
InvestIgatIon or remedIal actIon the Department deems necessary

I due to the off-Site presence ofpetroleum that may have migrated
off-Site from an on-SIte source, Irrespectlve ofwhether the mformatIOn aVailable to Volunteer
and the Department at the tIme of the development of the RemedIatIOn Work Plan dIsclosed the
eXistence or potential eXistence of such off-SIte presence,

11 due to environmental conditIOns related to the Site that were
unknown to the Department at the hme of ItS approval of the RemedIatIOn Work Plan, and any
modrficatlons thereto, whIch mmcate that SIte condltlons are not sufficiently protectIve of human
health and the enVIronment for the Contemplated Use,

111 due to mfonnatIon receIved, m whole or III part, after the
DepartInent's approval of the final engmeenng report, whIch mdlcates that the actIVItIes camed
out III accordance WIth the RemedIatIon Work Plan are not suffiCIently protectIve of human
health and the envrronment for the Contemplated Use,

IV due to Volunteer's failure to Implement tms Agreement III

accordance WIth the tenns and condItIons contained herem, or

v due to fraud comrmtted, or mIstake made, by Volunteer III

demonstratmg that the SIte-specIfic cleanup levels Identlfied Ill, or to be IdentIfied III accordance
WIth, the Remedratlon Work Plan were reached

Additlonally, the DepartInent and the Trustee hereby reserve all of theIr respectIve nghts
and any such release, covenant not to sue, and forbearance shall not extend to Volunteer If
Volunteer causes or suffers the release or threat of release at the SIte of any hazardous substance
(as that term IS defined at 42 USC 9601 [14]) or petroleum (as that term IS defined III NaVIgatIOn
Law § 172[15]), other than Covered ContammatIon, or If Volunteer causes or suffers the use of
the SIte to change from the Contemplated Use to one requmng a lower level of resIdual
contamInatIon before that use can be Implemented WIth suffiCIent protectIon of human health and
the envIronment, nor to any of Volunteer's lessees, successors, or aSSIgns who cause or suffer the
release or threat ofrelease at the SIte of any hazardous substance (as that term IS defined at 42
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USC 9601[14]) or petroleum (as that tennIS defined m NavIgatIOn Law § 172[15]), other than
Covered ContammatIon, after the effectIve date oftms Agreement, who cause or suffer the use of
the SIte to change from the Contemplated Use to one requmng a lower level of resIdual
contammatIon before that use can be Implemented wIth sufficIent protectIOn ofhuman health and
the envIronment, or who IS otherwIse a party responsIble under law for the remedJatIOn of the
EXIstmg ContammatIOn mdependent ofany oblIgatIOn that party may have respectmg same
resultmg solely from thIs Agreement's executIOn

3 NotwIthstandmg any other prOVISIOn m thIS Agreement, IfWIth respect to
the SIte there eXIsts or may eXIst a claIm of any kmd or nature on the part of the New York State
EnVIronmental ProtectIon and SpIll CompensatIon Fund agamst any party, nothmg m thIS
Agreement shall be construed or deemed to preclude the State ofNew York from recovenng
such claIm

H If the Department IS satIsfied WIth the ImplementatIOn of the RemedIatIOn Work
Plan, any Department-approved modIficatIon to the RemedIatIOn Work Plan, and Department­
approved detaIls, documents, and speCIficatIOns prepared by or on behalfof Volunteer pursuant
thereto, the Department shall prOVIde Volunteer WIth a wntten "no further actIOn" letter
substantially SImIlar to the model letter attached to tms Agreement and Incorporated mto tms
Agreement as ExhIbIt "D",

I I Notwithstandmg any other prOVIsIOn of thIS Agreement, WIth respect to
any claIm or cause of actIOn asserted by the Department or the Trustee, the one seekmg the
benefit of the forbearance, covenant not to sue, or release set forth III Subparagraph I G or In a
"no further actIon" letter Issued under Subparagraph I H of thIS Agreement shall bear the burden
ofprovmg that the claIm or cause of actIon, or any part thereof, IS attnbutable solely to Covered
ContammatIOn

2 Except as above prOVIded m Subparagraph I G of tms Agreement and m
the "no further actIOn" letter Issued under Subparagraph I H of thIS Agreement, nothmg In tms
Agreement IS Intended as a release, forbearance, or covenant not to sue for any clam1 or cause of
actIOn, admmistratIve or JudICIal, CIVIl or cnmmal, past or future, m law or m eqUIty, whIch the
Department, the Trustee, or the State ofNew York may have agamst any person, finn,
corporatIOn, or other entIty not a party to thIS Agreement In addItIOn, notwIthstandmg any other
prOVISIon III thIS Paragraph I ofthIS Agreement, the forbearance, covenant not to sue, and release
descnbed In Subparagraph I G and m the "no further actIOn" letter Issued under Subparagraph
I H oftms Agreement shall not extend to partIes (other than Volunteer) that may have been
responSIble Wlder law before the effectIve date of thIS Agreement to address the EXIstmg
ContammatIOn

J Dunng ImplementatIon of all actIVItIes conducted on the SIte under eIther the
InvestIgatIOn Work Plan or the RemedIatIOn Work Plan, Volunteer shall
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I have on-sIte dunng all field actIvItIes a representatIve who IS qualIfied to
supervIse the actiVIties undertaken, and

2 notify the Department ofany sIgmficant difficultles that may be
encountered m Implementmg the InvestIgatIOn Work Plan, the RemedIatIOn Work Plan, any
Department-approved modIfication to eIther ofthem, or any Department-approved detaIled
document or specIfication prepared by or on behalf of Volunteer pursuant to eIther, and shall not
modIfy any oblIgatIOn unless first approved by the Department, whIch approval shall not be
unreasonably WIthheld

II Progress Reports

A Volunteer or hIs deSIgnee shall submIt to the partIes Identified m Subparagraph
XI A I m the numbers speCIfied therem a wntten monthly progress report that

I descnbes the actions that have been taken toward achIevmg complIance
WIth thIS Agreement,

2 mcludes all results of samplmg and tests and all other data receIved or
generated by Volunteer or Volunteer's contractors or agents m the prevIOUS month, mcludmg
qualIty assurance/qualIty control mformatIon conducted pursuant to thIS Agreement,

3 IdentIfies all reports and other dehverables reqrnred by thIS Agreement that
were completed and submItted dunng the prevIOUS month,

4 descnbes all actIOns, mcludmg, but not hffilted to, data collectIOn and
Implementation of the InvestigatIOn Work Plan or the RemedIatIon Work Plan, that are
scheduled for the next month at the SIte,

5 mcludes mformatIOn regardmg percentage ofcompletIOn, unresolved
delays encountered or antiCIpated that may affect the future schedule for ImplementatIon of
Volunteer's oblIgatIOns under the Agreement, and efforts made to mItIgate those delays or
antiCIpated delays, and

6 mcludes any modIficatIOns to the InvestIgatIOn Work Plan or the
RemedIatIOn Work Plan that Volunteer has proposed to the Department and any that the
Department has approved

B Volunteer shall submIt these progress reports to the Department by the lOth day
of every month followmg the effectIve date of thIS Agreement Volunteer's oblIgatIOn to submIt
the progress reports shall termmate upon receIpt of the wntten satIsfactIOn notificatIOn Identified
m Subparagraph I G 2 of thIS Agreement approvmg Volunteer's final engmeenng report
concernmg the RemedIatIOn Work Plan's ImplementatIOn However, Volunteer shall contmue to
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submIt reports concernIng the ImplementatIOn ofany O&M Plan that may be reqUIred under thIS
Agreement, m accordance WIth that Plan's reqUIrements

C Volunteer also shall allow the Department to attend and shall proVIde the
Department wntten notice (by regular or overnIght mall, fax or e-maIL) at least 7 days In advance
of any of the followmg prebid meetings, Job progress meetIngs, substantIal completIOn meetmg
and mspectIOn, and final mspectIon and meetIng

III RevIew of SubmIttals

A 1 The Department shall reVIew each of the submIttals that Volunteer makes
pursuant to tms Agreement to determme whether It was prepared, and whether the work done to
generate the data and other mformatIon m the submIttal was performed, m accordance WIth tms
Agreement and generally accepted technIcal and SCIentIfic pnncIples Wlthm 60 days after
receIpt of the submIttal (90 days for the final engIneenng report), the Department shall notIfy
Volunteer In wntmg of ItS approval or disapproval of the submIttal All Department-approved
submIttals shall be mcorporated Into and become an enforceable part of thIS Agreement

2 I If the Department dIsapproves a submIttal, It shall so notIfy
Volunteer In wntmg and shall specIfy the reasons for Its dIsapproval and may request Volunteer
to modIfy or expand the submIttal, proVIded, however, that the matters to be addressed by such
modIficatIon or expanSIOn are wlthtn the speCIfic scope of work as descnbed In the applIcable
Work Plan WIthm 60 days after reCeIVIng wntten notIce that Volunteer's submIttal has been
dIsapproved, Volunteer shall make a reVIsed submIttal to the Department WhICh endeavors to
address and resolve all of the Department's stated reasons for dIsapprOVIng the first submIttal

11 If the Department dIsapproves the reVIsed submIttal, the
Department and Volunteer may pursue whatever remedIes at law or In eqUIty (by declaratory
relIef) may be aVaIlable to them, WIthout prejUdICe to eIther's nght to contest the same If the
Department approves the reVIsed submIttal, It shall be mcorporated mto and become an
enforceable part oftms Agreement

III If the Department and Volunteer are engaged III negotIatlOns
regardIng a submIttal, Volunteer's faIlure to proceed With the actIVItIes set forth m the
InvestIgatlOn or RemedIatIon Work Plan that are the subject of such negotIatIOns dunng the
negotIatIng penod shall not be conSidered a VIOlatIOn of thIs Agreement

B Wlthm 30 days after the Department's approval ofthe final engmeenng report,
Volunteer shall submIt to the Department one mIcrofilm copy (16 mIllImeter roll film M type
cartndge) ofthat report and all other Department-approved drawmgs and submIttals Such
submISSIOn shall be made to
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Duector, DIVISIon ofEnVIronmental RemedIatIOn
New York State Department ofEnVIronmental ConservatIOn
50 WolfRoad
Albany, New York 12233-7010

IV Enforcement

A Tills Agreement shall be enforceable as a contractual agreement under the laws of
the State ofNew York

B Volunteer shall not suffer any penalty under tms Agreement or be subject to any
proceedmg or actlon If It Call1lot comply WIth any reqUIrement of thIS Agreement because of fire,
lIghtmng, earthquake, flood, adverse weather condItions, stnke, shortages of labor and matenals,
war, not, ObstructIOn or mterference by adJOImng landowners, or any other fact or CIrcumstance
beyond Volunteer's reasonable control ("force majeure event") Volunteer shall, WIthm 5
workmg days ofwhen It obtams knowledge of any such force majeure event, notIfy the
Department m wntmg Volunteer shall mclude ill such notIce an explanatIOn and descnptIOn of
the force majeure event, the measures taken and to be taken by Volunteer to prevent or mirumIze
any delays, and, Ifnecessary, shall request an appropnate extensIOn or modIficatIOn of thIS
Agreement The faIlure to so notIfy the Department withm the 5 day penod shall result ill the
waIver ofthIs Subparagraph IV B Volunteer shall have the burden ofprovmg by a
preponderance of the eVIdence that an event IS a defense to complIance WIth thIS Agreement
pursuant to thIS Subparagraph IV B

V Entry upon SIte

Volunteer shall permIt any duly deSIgnated employee, consultant, contractor, or agent of
the Department or any State agency haVIng JunsdIctIOn WIth respect to the matters addressed ill

eIther Work Plan to enter the SIte or areas ill the VICInIty of the SIte WhIch may be under the
control ofVolunteer for purposes ofmspectlon, samplmg and testmg, and to ensure Volunteer's
complIance WIth thIS Agreement The Department shall abIde by the health and safety rules In

effect for work performed at the SIte under the terms oftms Agreement Volunteer shall pennit
the Department full access to all non-pnvileged records relatIng to matters addressed by thIS
Agreement

VI Payment of State Costs

A WIthIn 60 days after receIpt of an ItemIzed InVOICe from the Department,
Volunteer shall pay to the Department a sum of money WhICh shall represent reImbursement for
the State's expenses mcludIng, but not lImIted to, dIrect labor, frmge benefits, mduect costs,
travel, analytIcal costs, and contractor costs mcurred by the State of New York for negotIatmg
thIs Agreement, revIewmg and revIsmg submIttals made pursuant to thIS Agreement, overseeIng
actIVItIes conducted pursuant to thIS Agreement, collectmg and analyzmg samples, and

12



adnuillstratlve costs asSOCIated WIth tlus Agreement, but not mcludmg the State's expenses
mcurred after the Department's notIficatton Identtfied m Subparagraph I G 2 of thIS Agreement of
ItS approval of the final engmeenng report pertaImng to the ImplementatIOn of the RemedIatIon
Wark Plan or ofthe Department-approved O&M Plan, If any, whIchever IS later Each such
payment shall be made by certIfied check payable to the Department ofEnvlfonmental
ConservatIOn and shall be sent to

Bureau ofProgram Management
DIVISIon ofEnVIronmental RemedtatIOn
New York State Department ofEnVIronmental ConservatIOn
50 Wolf Road
Albany, NY 12233-7010

Personal servIce costs shall be documented by reports ofDIrect Personal ServIce, WhIch shall
IdentIfy the employee name, tItle, bIweekly salary, and tIme spent (m hours) on the project
durmg the bIlhng penod, as IdentIfied by an assIgned tIme and actIVIty code Approved agency
fnnge benefit and mduect cost rates shall be applIed Non-personal sefVlce costs shall be
summanzed by category of expense (e g, supplIes, matenals, travel, contractual) and shall be
documented by expendIture reports Volunteer's total payments pursuant to thIS Paragraph shall
not exceed $35,000 (thIrty-five thousand dollars) The first ItemIzed mVOice shall not be sent to
Volunteer pnor to 6 months after the effecttve date of tlus Agreement

VII ReservatIon of Rtghts

A Except as prOVIded m Subparagraph I G 2 of thIS Agreement and m any "no
further actIOn" letter Issued under Subparagraph I H of thIs Agreement, nothmg contamed m thIS
Agreement shall be construed as barnng, dIm1lllslung, adJudicatmg, or m any way affectmg any
of the Department's or Trustee's nghts (mcludtng, but not lImIted to, nor exemplIfied by, the
nght to recover natural resources damages) WIth respect to any party, mcludmg Volunteer

B Notlnng contamed m thIs Agreement shall prejUdICe any nghts of the Department
or Trustee to take any mvestigatory or remedIal actIon It may deem necessary

C Nothmg contamed m thIS Agreement shall be construed to prohIbIt the
ComnussIOner or hIS duly authonzed representatIve from exercIsmg any summary abatement
powers

D Notlnng contamed m tlus Agreement shall be construed to affect the Department's
nght to tennmate tlns Agreement at any tIme durmg ItS ImplementatIOn If Volunteer faIls to
comply substantially With thIS Agreement's terms and condItIOns

E Except as otherwIse prOVIded m thIS Agreement, Volunteer speCIfically reserves
all nghts and defenses Volunteer may have under applIcable law respectmg any Departmental
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assertIOn ofremedIal lIabIlIty agamst Volunteer and reserves all nghts Volunteer may have
respectmg the enforcement of thIS Agreement, mcludmg the nghts to notIce, to be heard, to
appeal, and to any other due process The eXIstence of thIS Agreement or Volunteer's
complIance wIth thIS Agreement shall not be construed as an admIsSIon of lIablhty, fault, or
wrongdoIng by Volunteer, and shall not gIve nse to any presumptIon of law or findIng of fact
WhICh shall mure to the benefit ofany thIrd party

VIn Indemmficatton

Volunteer shall mdemnIfy and hold the Department, the Trustee, the State ofNew York,
and theIr representatIVes and employees hannless for all claims, SUltS, actIOns, damages, and
costs of every name and descnptIOn ansmg out of or resultmg from the fulfillment or attempted
fulfillment of thIS Agreement by Volunteer andlor any of Volunteer's agents, successors, and
asSIgnS, prOVIded, however, that Volunteer shall not be reqUIred to mdemmfy or hold hannless
the Department, the Trustee, the State ofNew York, and their representatIves and employees for
any habIhty ansmg from WIllful, wanton or mahcIOus acts, or acts constltutmg gross neglIgence
by the Department, the Trustee, the State ofNew York, and theIr representatIves and employees

IX NotIce of Sale or Conveyance

A WIthm 30 days after the effectIVe date of thIS Agreement, Volunteer shall

1 file the NotIce of Agreement whIch IS attached to thIS Agreement as
ExhIbIt "E" WIth the Suffolk County Clerk to gIve all partIes who may acqUIre any mterest III the
SIte notIce of tms Agreement and

2 proVlde the Department WIth eVIdence of such fihng

Volunteer may tennmate the NotIce when the Department notIfies Volunteer m wntIng
pursuant to Subparagraph I G 2 oftrus Agreement that the Department IS satIsfied that the SIte­
speCIfic cleanup levels IdentIfied m, or to be IdentIfied In accordance WIth, the RemedIatIOn
Work Plan have been reached and that the O&M Plan, If appltcable, has been successfully
Implemented

B If, whIle tIus Agreement IS m effect, Volunteer proposes to convey the whole or
any part ofVolunteer's ownershIp mterest m the SIte, Volunteer shall, not fewer than 60 days
before the date ofthe conveyance, notify the Department III wntmg ofthe Identlty of the
transferee and ofthe nature and proposed date of the conveyance and shall notIfy the transferee
III wntmg, WIth a copy to the Department, ofthe apphcablhty OfthIS Agreement
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X Deed RestnctlOn

A Withm 30 days of Volunteer's receIpt of the Department's notIficatIOn pursuant to
Subparagraph I G 2 ofthIs Agreement approvmg Volunteer's final engllleenng report concemmg
the RemedIatIOn Work Plan, Volunteer shall record an mstrument wIth the Suffolk County Clerk,
to run wIth the land, that

1 shall prohIbIt the SIte from ever bemg used for purposes other than for the
Contemplated Use wIthout the express wntten waIver of such prohIbItIon by the Department, or
If at such hme the Department shall no longer eXIst, any New York State department, bureau, or
other entIty replacIng the Department,

2 shall prohIbIt the use ofthe groundwater underlyIng the SIte wIthout
treatment rendenng It safe for dnnkmg water or mdustnal purposes, as appropnate, unless the
user first obtams permISSIon to do so from the Department, or If at such tIme the Department
shall no longer eXIst, any New York State department, bureau, or other entIty replacmg the
Department,

3 shall reqUIre Volunteer and Volunteer's successors and aSSIgns to contInue
m full force and effect any mstltutIOnal and engmeermg controls reqUIred by the Department
pursuant to thIS Agreement, and

4 shall prOVIde that Volunteer, on behalf of Itself and Its successors and
aSSIgns, hereby consents to the enforcement by the Department, or If at such tIme the Department
shall no longer eXIst, any New York State department, bureau, or other entIty replacmg the
Department, of the prolnbitIons and restrIctIons that tms Paragraph X reqmres to be recorded,
and hereby covenants not to contest such enforcement

B WItlun 30 days after Volunteer's receIpt of the Department's notIficatlOn
pursuant to Subparagraph I G 2 of thIs Agreement approvmg Volunteer's final engmeenng report
concemmg the Work Plan, Volunteer shall prOVIde the Department WIth a copy ofsuch
Instrument certIfied by the Suffolk County Clerk to be a true and faIthful copy of the mstnunent
as recorded In the Office of the Suffolk County Clerk

XI Commurucabons

A All wntten commUnICatIons reqUIred by thIS Agreement shall be transmItted by
Uruted States Postal ServIce, by pnvate couner seTVlce, or hand delIvered

1 CommurucatIOn from Volunteer shall be sent to
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Clnttlbabu Vasudevan, Ph D , P E
New York State Department of Envlfonmental ConservatIOn
DIvIsIon of EnVironmental RemedIatIOn
50 WolfRoad
Albany, New York 12233-7010

WIth COpIes to
Jeffrey Dyber, P E
New York State Department of Envlfonmental ConservatIon
DIVIsIon of EnvIronmental RemediatIOn
50 WolfRoad
Albany, New York 12233-7010

G Anders Carlson, Ph D
Duector, Bureau ofEnvIronmental Exposure InvestIgatIOn
New York State Department of Health
Flarugan Square
547 RIver Street
Troy, New York 12203

Deborah ChnstIan, Esq
DIVISIOn ofEnvIronmental Enforcement
New York State DepartInent of EnvIronmental ConservatIOn
Albany, NY 12233-5500

CopIes ofwork plans and reports shall be submItted as follows

One copy to Dr Vasudevan

FIve copIes (one unbound) to Mr Dyber

Two copIes to Dr Carlson

2 CommumcatIOn to be made from the Department to Volunteer shall be sent to

Max Gysm
1312 Manetta Country Club Dnve
Kennesaw, GeorgIa 30114

Mostafa El Sehamy
Fenley and NIcol EnVIronmental
445 Brook Avenue
Deer Park, New York 11729
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Theodore W Flretog, Esq
111 Thomas Powell Blvd
Fannmgdale, New York 11735

B The Department and Volunteer reserve the nght to deSIgnate addIt10nal or
dIfferent addressees for commumcatIOn on wntten notIce to the other gIVen In accordance WIth
tills paragraph

XII MIscellaneous

A 1 By entenng mto tlus Agreement, Volunteer certIfies that It has fully and
accurately disclosed to the Department all mformatIOn known to Volunteer and all mformatIOn m
the possessIOn or control of Volunteer's contractors and agents WhICh relates rn any way to the
contanunatIon eXIstmg on the effective date of thIS Agreement, and to any past or potential future
release of hazardous substances, pollutants, or contamrnants at or from the SIte, and to theIr
applIcatIOn for tills Agreement Volunteer also certIfies that Volunteer has not caused or
contnbuted to a release or threat of release ofhazardous substances or pollutants or contammants
at, or from, the SIte

2 If the Department detennrnes that Volunteer proVIded rnfonnatlon and
made certificatIOns that are not matenally accurate and complete, thIs Agreement, Wlth1n the sole
discretIOn of the Department, shall be null and VOId ab ZnltlO except WIth respect to the
prOVISIOns ofParagraphs VI and VIII and except WIth respect to the Department's nght to
enforce those oblIgatIOns under tills Agreement, and the Department and Volunteer shall reserve
all nghts that they may have

B Volunteer shall retam profeSSIOnal consultants, contractors, laboratones, quahty
assurance/qualIty control personnel, and data vahdators acceptable to the Department to perform
the techrucal, engmeenng, and analytIcal oblIgatIOns reqUlred by tlns Agreement For the
purposes of thIS Subparagraph, the Department finds acceptable the firms and mdIVIduals to be
retarned by Volunteer Identified m the Department-approved InvestigatIOn Work Plan The
responSibilIty for the perfonnance of the profeSSIOnals retarned by Volunteer shall rest solely
WIth Volunteer

C The Department shall have the nght to obtam, at ItS own expense, splIt samples,
duphcate samples, or both, of all substances and matenals sampled by Volunteer, and the
Department also shall have the nght to take ItS own samples Volunteer shall make avaIlable to
the Department the results of all samplIng and/or tests or other data generated by Volunteer WIth
respect to ImplementatIon of tins Agreement and shall submIt these results III the progress reports
reqUIred by tlus Agreement The Department shall make aVaIlable to Volunteer the results of all
samplrng performed at or WIth respect to the SIte
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D Volunteer shall nOTIfy the Department at least 5 workmg days m advance ofany
field aCTIVItIes (other than ongomg, long term O&M actIVitIes) to be conducted pursuant to tlus
Agreement

E 1 Subject to Subparagraph XII E 2 oftms Agreement, Volunteer shall obtam
all permIts, easements, nghts-of-way, nghts-of-entry, approvals, or authonzatlOns necessary to
perfonn Volunteer's oblIgatIOns under thIs Agreement If Volunteer IS unable to obtam any such
penults, easements, nghts-of-way, nghts-of-entry, approvals, or authonzatIOns despIte usmg best
efforts to do so, Volunteer shall promptly notIfy the Department and shall mclude m the
notlficatIon a summary ofthe steps undertaken Volunteer may request m such notIficatIOn that
Its obhgatIOns under tins Agreement be modIfied The Department may, as It deems appropnate,
exerCIse Its authonty under the EeL to aSSIst Volunteer m obtromng whatever penmts,
easements, nghts-of-way, nghts-of-entry, approvals, or authonzatIOns may be necessary

2 In carryIng out the actIVItIes IdentIfied m eIther Work Plan, the
Department may exempt Volunteer from the reqUIrement to obtam any Department permIt for
any actIVIty that IS conducted on the SIte and that the Department determmes satIsfies all
substantIve technIcal reqUIrements applIcable to lIke actIVIty conducted pursuant to a permIt

F Volunteer and Volunteer's lessees, successors, and asSIgnS shall be bound by thIS
Agreement Volunteer's agents shall be oblIged to comply WIth the relevant prOVISIOns of thIS
Agreement III the performance of theIr deSIgnated dutIes on behalf of Volunteer

G Volunteer shall prOVIde a copy of thIs Agreement to each contractor lured to
perfonn work reqUIred by this Agreement and to each person representmg Volunteer WIth respect
to the SIte and shall condItIon all contracts entered mto m order to carry out the oblIgatIOns
Identified m thIS Agreement upon performance m conformIty WIth the terms of thIS Agreement
Volunteer or Volunteer's contractors shall prOVide wntten notIce of thIS Agreement to all
subcontractors hIred to perfonn any portIOn of the work reqUired by thIS Agreement Volunteer
shall nonetheless be responSIble for ensurmg that Volunteer's contractors and subcontractors
perform the work In satIsfactIOn of the reqUirements of thIS Agreement

H The paragraph headmgs set forth m thIs Agreement are mc1uded for convemence
of reference only and shall be dIsregarded m the constructIOn and mterpretatIOn of any of the
prOVISIons of thIS Agreement

I 1 No term, condItIon, understandmg, or agreement purportmg to modIfy or
vary any tenn of tlus Agreement shall be bmdmg unless made m wntmg and subscnbed by the
party to be bound No mfonnal adVIce, gUidance, suggestion, or comment by the Department
regardmg any report, proposal, plan, specIficatIon, schedule, or any other submIttal shall be
construed as relIevmg Volunteer of Volunteer's oblIgation to obtam such fonnal approvals as
may be reqUired by thIS Agreement
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2 IfVolunteer deslfes that any provIsIon of thIs Agreement be changed,
Volunteer shall make tImely wntten applIcatIOn, sIgned by the Volunteer, to the ConulllssIOner
settIng forth reasonable grounds for the relIef sought CopIes of such wntten applIcation shall be
delivered or maIled to Dr Vasudevan and to Ms ChnstIan

J That portIon of thIS Agreement concerrnng the SIte's InvestIgatIOn IS not subject
to reVIew under the State EnVIronmental Quahty ReVIew Act, ECL Arttc1e 8, and Its
ImplementIng regulatIOns, 6 NYCRR Part 617 [6 NYCRR 617 5(c)(18)] That portIon OfthIS
Agreement concenung the SIte's reme(hatIon constItutes an exerCIse of the Department's
Pfosecutonal dIscretIOn and, accordIngly, IS not subject to reVIew under the State EnVIronmental
Quahty ReView Act and Its ImplementIng regulatIons [ECL 8-01055(1),6 NYCRR
6175(c)(29)]

K In undertakIng the work reqUired under thIs Agreement, Volunteer and Its
officers, dIrectors, employees, representatives, agents, contractors and subcontractors are deemed
for the purpose ofEeL 27-1321 3, and any other SImIlar prOVISIon of state or federal law, to be
performmg servIces related to cleanup or restorative work whIch IS conducted pursuant to a
contract WIth the Department

L Except as prOVIded In Subparagraph XII M, the prOVISIons of thIS Agreement do
not constItute and shall not be deemed a waIver of any nght Volunteer may otherwise have to
seek and obtam contnbutlon and/or mdemnIficatIon from other potentIally responSIble partIes or
theIr msurers, or Volunteer's msurers, for payments made prevIOusly or m the future for response
and/or remedIal costs To the extent authonzed under 42 USC 9613 and any other applIcable
law, Volunteer shall not be lIable for any claim, now or m the future, In the nature of contnbutIOn
by potentIally responsIble partIes concermng the EXlstmg ContammatIOn In any future actIOn
brought by Volunteer agamst a potentially responSIble party under the ComprehensIve
EnVIronmental Response, CompensatIOn and LiabIlIty Act of 1980, as amended, the provlSlons
of42 USC 9613(f)(3) shall apply

M Volunteer and Volunteer's lessees, successors, and assigns hereby affinnatlvely
waive any nght they had, have, or may have to make a claim pursuant to ArtIcle 12 of the
NaVIgatIon Law WIth respect to the SIte, and further release and hold harmless the New York
State EnVironmental ProtectIOn and SpIll Compensation Fund from any and all legal or eqUItable
claIms, SUits, causes ofactIOn, or demands whatsoever that any of same has or may have as a
result of Volunteer's entenng mto or fulfillIng the terms oftrus Agreement WIth respect to the
SIte
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N The effective date of tlus Agreement shall be the date It IS sIgned by the
CommIssIOner or IDS desIgnee

DATED {f)!o..l100 JOHN P CAHILL, COMMISSIONER
NEW YORK. STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION
AND TRUSTEE OF THE STATE'S
NATURAL RESOURCES
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___________1

CONSENT BY VOLUNTEER

Volunteer hereby consents to the lSSumg and entenng oftlns Agreement, Waives
Volunteer's nght to a hearmg herem as proVided by law, and agrees to be bound by trus
Agreement

Date S-bJ100
~7

STATE OF 6et!J'{Jfev )
/)~Jl )ss

COUNTY OF LY-J.(J.D )

~</ -

Max Gysm

On the .30 day of~ , m the year 2000, befure me, the underSJglWd,
personally appeared Max Gys personally known to me or proved to me on the basis of
satisfactory eVidence to be the mWVldual whose name is subscnbed to the Within mstrument and
acknowledged that he executed the same m lus mdlVidual capacity and that by hiS Signature on the
mstrument, the mdlVldual executed the mstrument

IDce ofmdlVldual
ledgment
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EXHIBIT"A"

Map of Site
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EXHIBIT "B"

Investigative Work Plan
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EXHIBIT "B-1 "

InvestigatIOn Work Plan Revision
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EXHIBIT "C"

Final Remediation Work Plan
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EXHIBIT "C-l "

Final Remediation Work Plan RevIsIon
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EXHIBIT "D"

Assignable Release and Covenant Not To Sue

Max Gysm
1312 Manetta Country Club Dnve
Kennesaw, GeorgIa 30114

Unless otherwIse specIfied m thIS letter, all terms used m thIS letter shall have the
meamng assIgned to them under the terms ofthe Voluntary Agreement entered mto between the
New York State Department of EnVlronmental ConservatIOn (the "Department") and Max Gysrn
("Volunteer"), Index No AI-0400-9911 (the "Agreement")

The Department IS pleased to report that the Department IS satIsfied that the Agreement's
Work Plan, coverrng the remediatIOn of the SIte, located at 45 Kean Street, West Bablyon,
County of Suffolk, State ofNew York, and IdentIfied as Sectlon 75, Block 2, Lot 19 3 on the
Town ofBabylon tax map, has been successfully Implemented

The Department and the Trustee ofNew York State's natural resources ("Trustee")
therefore, hereby release, covenant not to sue, and shall forbear from bnngmg any achon,
proceedmg, or SUlt agamst Volunteer and Volunteer's lessees and sublessees and Volunteer's
successors and asSIgns and theIr respective secured credItors, for the further mvestigatIon and
remedIatIOn of the SIte, and for natural resource damages, based upon the release or threatened
release of Covered ContammatIon, prOVIded that (a) tImely payments of the amounts speCIfied m
Paragraph VI of the Agreement contrnue to be or have been made to the Department, (b)
appropnate notIces and deed restnctIOns have been recorded rn accordance With Paragraphs IX
and X of the Agreement, and (c) Volunteer and/or Volunteer's lessees, sublessees, successors, or
aSSIgns promptly commence and dilIgently pursue to completIOn the Department-approved O&M
Plan, If any Nonetheless, the Department and the Trustee hereby reserve all of theIr respectIve
nghts concemmg, and such release, covenant not to sue, and forbearance shall not extend to any
further mvestIgatlOn or remedIal actIOn the Department deems necessary

•

•

•

due to off-SIte migratIon ofpetroleum, trreSpective ofwhether the mfonnatlOn aVailable
to Volunteer and the Department at the time ofthe development of the Work Plan
dIsclosed the eXIstence or potential eXIstence of such off-SIte mIgratIOn,

due to enVIronmental condItIons related to the SIte that were unknown to the Department
at the time of Its approval of the Work Plan whIch mdicate that SIte condItIons are not
suffiCIently protectIve ofhuman health and the enVIronment for the Contemplated Use,

due to mfonnatlOn received, III whole or m part, after the Department's approval of the
final engmeenng report, whtch mdicates that the actIVItIes earned out III accordance WIth
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the Work Plan are not sufficIently protectIve of human health and the envIronment for the
Contemplated Use,

• due to Volunteer's fallure to Implement the Agreement to the Department's satisfactIOn,
or

• due to fraud comnlltted, or mIstake made, by Volunteer m demonstratmg that the SIte­
specIfic cleanup levels IdentIfied Ill, or to be IdentIfied m accordance wIth, the Work Plan
were reached

AdditIOnally, the Department and the Trustee hereby reserve all oftheu respective nghts
concernmg, and any such release, covenant not to sue, and forbearance shall not extend to

• Volunteer IfVolunteer causes a, or suffers the, release or threat of release, at the SIte of
any hazardous substance (as that tenn IS defined at 42 USC 9601 [14]) or petroleum (as
that tenn IS defined m NavIgatIOn Law § 172[15]), other than Covered ContammatIon, or
If Volunteer causes a, or suffers the use of the SIte to, change from the Contemplated Use
to one requmng a lower level of resIdual contammatlOn before that use can be
Implemented wIth sufficIent protectIOn ofhuman health and the enVironment, nor to

• any ofVolunteer's lessees, sublessees, successors, or aSSIgns who causes a, or suffers the,
release or threat of release, at the SIte ofany hazardous substance (as that term IS defined
at 42 USC 9601[14]) or petroleum (as that term IS defined m NaVIgatIOn Law § 172[15]),
other than Covered ContammatIon, after the effective date of the Agreement, who causes
a, or suffers the use of the SIte to, change from the Contemplated Use to one requmng a
lower level of reSIdual contannnatlOn before that use can be Implemented WIth suffiCIent
protectIOn of human health and the enVlromnent, or who IS otherwIse a party responsIble
under law for the remedIatIOn ofthe EXIstlllg Contammation mdependent of any
obligatIon that party may have respectmg same resultmg solely from the Agreement's
executIon

Notwithstandmg the above, however, With respect to any claim or cause of actIOn
asserted by the Department, the one seekIng the benefit oftlns release, covenant not to sue, and
forbearance shall bear the burden ofprovmg that the claIm or cause of action, or any part thereof,
IS attnbutable solely to Covered Contammation

Notwlthstandmg any other prOVISIon m tIns release, covenant not to sue, and forbearance,

• IfWith respect to the SIte there eXIsts or may eXIst a claim of any kmd or nature on the
part of the New York State EnVIronmental ProtectIOn and SpIll CompensatIOn Fund
agamst any party, nothmg m thIS release shall be construed, or deemed, to preclude the
State ofNew York from recovenng such claIm
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• except as provIded In Subparagraph I G of the Agreement and m thIS letter, nothIllg

contaIned III the Agreement or III thIS letter shall be construed as bamng, dimillishmg,
adJudlcatmg, or In any way affectmg any ofthe Department's or Trustee's nghts
(mcludIng, but not lImIted to, nor exemphfied by, the nght to recover natural resource
damages) wIth respect to any party, mcludmg Volunteer

• nothIng contaIned m tills letter shall prejudIce any nghts of the Department or Trustee to
take any lllvestlgatory or remedtal actIOn It may deem necessary IfVolunteer falls to
comply WIth the Agreement or If contamlllatlOn other than EXIstlllg ContammatIon or
Covered Contammatlon IS encountered at the SIte

• nothmg contallled m thIS letter shall be construed to prohIbIt the CommISSIOner or hIS
duly authonzed representatIve from eXerCISIng any summary abatement powers

• nothIng contaIned In tills letter shall be construed to affect the Department's nght to
termmate the Agreement at any time dunng Its ImplementatIOn If Volunteer falls to
comply substantIally With the Agreement's terms and conditlons

In conclusIon, the Department IS pleased to be part ofthI5 effort to return the SIte to
productIve use ofbenefit to the entIre communIty

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL
CONSERVATION AND TRUSTEE OF NEW YORK STATE'S
NATURAL RESOURCES

By _
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AppendIx "A"

(to ExhibIt "D")

Map of the Site
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ExhIbit "E"

NOTICE OF AGREEMENT

This Notice IS made as ofthe __ day of , 2000 by Max Gysm, the
fee owner ofa parcel of real property located at 45 Kean Street, West Babylon, Suffolk County,
and Identrfied as SectIOn 75, Block 2, Lot 193 as more partIcularly descnbed on AppendIx "A"
attached hereto (the "Property"), and

WHEREAS, Max Gysm entered mto an agreement wIth the Department, Index #Al­
0400-9911 ( the "Agreement"), concernmg the remedIatIon ofcontammatIOn present on the
Property, wmch Agreement was sIgned by the CommIssIoner of EnvIronmental ConservatIOn on
________, 2000, and

WHEREAS, m return for the remedlatton of the Property pursuant to the Agreement to
the satrsfactIOn ofthe Department, the Department WIll prOVIde Max Gysm and hIS lessees and
sublessees, successors and assIgns, mc1udmg then respective secured credItors, WIth a release,
covenant not to sue, and forbearance from bnngmg any actIOn, proceedmg, or SUlt related to the
SIte's further mvestIgatIOn or remedIatIOn, subject to certam reservatIOns set forth m the
Agreement, and

WHEREAS, pursuant to the Agreement, Max Gysm agreed that he would gIVe notIce of
the Agreement to all partIes who may acquue any mterest m the Property by filmg thIS Notice
wIth the Suffolk COWlty Clerk,

NOW, THEREFORE, Max Gysm, for hImself and for ills successors and aSSIgns,
declares that

1 Thts Notlce of the Agreement IS hereby gIVen to all partIes who may acqmre any
mterest m the Property, and that

2 Tills Notice shall ternunate upon the filIng by Max Gysm or hIS successors and
aSSIgns, of a termmatIOn ofnotIce of Agreement after havmg first receIved approval to do so
from the New York State Department ofEnvIronmental ConservatIOn
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IN WITNESS WHEREOF, Max Gysm has executed thIS NotIce of Agreement
by Its duly authonzed representative

Dated
Max Gysm

STATE OF

COUNTY OF

)

) 55

)

On the day of , m the year , before me, the undersIgned,
personally appeared , personally known to me or proved to me on the basIs
of satisfactory eVIdence to be the mdiVIdual whose name IS subscnbed to the wlthm Instrument
and acknowledged to me that he executed the same m hIS capacIty, and that by ills sIgnature on
the mstrument, the mdIVIdual, or the person upon behalfofwluch the mdIvidual acted, executed
the mstrument

SIgnature and Office ofmdIvldual
takmg acknowledgment
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Appendix "A"

(to Exhibit "E")

Map of the Property
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