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DECLARATION of COVENANTS and RESTRICTIONS

THIS COVENANT, made the'Jday of Jur £ A0/ %, by The City of Buffalo,
municipal corporation of the State of New York with its principal office at 920 City Hall,
Buffalo, New York 14202 (“City™).

: WHEREAS, the City is the reputed owner of a portion of certain real property which

was the subject of an Qrder on Consent Index Number B9-0577-00-05(A), dated January 27,
2005, and an Order on Consent Modification (“Modification”), dated August 31, 2005 (copies of
both of which are attached hereto for reference as Exhibit “A” and referred to herein as the
“Order”), with the New York State Department of Environmental Conservation (“NYSDEC”),
which said portion of City-owned real property subject to the Order is a portion of land that was
conveyed to the City by a deed dated January 23, 1995, and recorded in the Erie County Clerk’s
Office on March 7, 1995 in Book 10883 of Deeds at Page 7297, and shown on tax map in
Exhibit “B” attached to this Declaration for reference; and,

WHEREAS, for the portion of the City-owned property which constitutes all or any
portion(s) of areas described as Operable Unit 2B (OU-2B) and Operable Unit 2C (OU-20C),
hereinafter referred to as the “Property” and being more particularly shown on the map in
Exhibit “C”, aftached hereto and made a part hereof; the NYSDEC set forth a remedy to
eliminate or mitigate all significant threats to human health and the environment presented by
hazardous waste disposal at the Property and such remedy requires that the Property be subject to
restrictive covenants;

NOW, THEREFORE, the City, for itself and its successors and/or assigns, covenants for
the limited purpose of subjecting the City’s ownership interest in the Property to the following
restrictions that:

First, the Property subject to this Declaration of Covenants and Restrictions
(“Declaration”) is shown on the site’ survey in Exhibit “D” and identified as “LOCATION OF
NEW CONCRETE PAD”. By way of further specific description, the LOCATION OF NEW
CONCRETE PAD is as follows:

The property being described herein is Part of Inner Lot No. 155 in

the City of Buffalo, County of Erie, State of New York. It is a 20°

by 20° square of land located wholly within the bounds of the

Waterfront Elementary School (No. 95) situate at 95 Fourth Street F ’

in the City of Buffalo, the southeast and southwest lines of which l E D
are along the inner faces of the walls of the School, as hereinafter _

described. The southerly corner of the parcel being described JUL 3" '
herein, herein called the “South Point of Parcel” is located as Z 0/4
follows: CLEER’;E COUN
Rk
BEGINNING at the inner face of the most easterly comner of the K's OF/:/?;

Waterfront Elementary School as currently erected and along the



inner faces of the walls of the School building, as currently
erected, the following distances and directions: .

1) Thence, 72.03’ southwesterly to an angle point in the wall;
2) Thence, 24,02 southeasterly to an angle point in the wall;
3) Thence, 37.85" southwesterly to an angle point in the wall;
4) Thence, 12.03” northwesterly to an angle point in the wall;
5) Thence, 35.77° southwesterly to an angle point in the wall,
being the South Point of Parcel.

The southeasterly line of the parcel being described is the
southwesterly 20° of the last mentioned 35.77’ course, and the
southwesterly line of the parcel being described is the
southeasterly 20° of the inner face of the wall of the School
building going in a northwesterly direction from the South Point of
Parcel.

The South Point of Parcel is also 4.93" southeasterly of the 15®
course (370.0’ in length) in the Deed recorded in Liber 10883 of
Deeds at page 7297 as measured along the last mentioned wall of
the School building.

Second, unless prior written approval by the NYSDEC or, if the NYSDEC shall no
longer exist, any New York State agency or agencies subsequently created to protect the
environment of the State and the health of the State’s citizens, hereinafter referred to as “the
Relevant Agency,” is first obtained, no person shall be permitted to engage in any activity that
will, or that reasonably is anticipated to, prevent or interfere significantly with any proposed,
ongoing or completed program at the Property, or that will, or is reasonably foreseeable to,
expose the public health or the environment to a significantly increased threat of harm or

damage.

Third, the owner of the Property shall prohibit the use of the groundwater underlying the
Property for potable and non-potable purposes unless the user of the Property first obtains
written approval from the Relevant Agency to use the groundwater for potable or non-potable

purposes.

Fourth, in order to facilitate compliance with the requirements of the Order and the
Operation, Maintenance and Monitoring Plan in Section 6 of the NYSDEC-approved Final
Engineering Report, the owner of the Property shall, upon receipt and update of standard written
indemnification and evidence of standard insurance coverage naming the City of Buffalo and the
City School District of the City of Buffalo and the Board of Education thereof all as additional
insureds for general liability in at least the amount of $1,000,000 per occurrence, permit WSP
Engineering of New York, P.C. (“WSP”), as a contractor to QLT Buffalo LLC on behalf of the
Respondent, National Fuel Gas Distribution Corp., under the Order, such access to the Property
as shall be required for such purpose. A copy of the pertinent section of the OM&M is attached
hereto and made a part hereof as Exhibit “E” for clarity as to the direct obligations thereunder



being undertaken by parties other than the City and .other than the City School District of the
City of Buffalo.

Fifth, in accordance with the Operation, Maintenance and Monitoring Plan the owner of
the Property shall prohibit the intentional destruction of the crawl space floor, including the
epoxy coating and seal.

Sixth, the owner of the Property shall continue in full force and effect the institutional
controls described herein and will allow WSP as a contractor to QLT Buffalo LLC on behalf of
Respondent National Fuel Gas Distribution Corp. to and maintain said controls unless the owner
first obtains permission to discontinue such controls from the Relevant Agency. The owner
acknowledges that future activities at the Property require periodic visits to the Property by WSP
or the Relevant Agency to confirm that the remedy and required restrictions remain in place. The
owner of the Property shall permit the access necessary to carry out the periodic visits.

Seventh, this Declaration is and shall be deemed a covenant that shall run with the land
and shall be binding upon all future owners of the Property and shall provide that the owner, and
its successors and assigns, consents to the enforcement by the Relevant Agency of the
prohibitions and restrictions that are required to be recorded, and hereby covenants not to contest
the authority of the Relevant Agency to seek enforcement.

Eighth, any deed of conveyance of the Property, or any portion thereof, shall recite,
unless the Relevant Agency has consented to the termination of such covenants and restrictions,
that said conveyance is subject to this Declaration.

Ninth, notwithstanding anything contained in this Declaration which could be construed
to the contrary, the City is entering into this Declaration for the sole and limited purpose of
subjecting the title to the Property to the restrictions and covenants contained herein. To the
extent that any portion of the remediation activities undertaken pursuant to the Order occurred on
property not owned by the City, the City is not purporting to subject such property to this
Declaration.

Tenth, further, notwithstanding anything contained in this Declaration which could be
construed to the contrary, the City is entering into this Declaration based upon the premise that
National Fuel Gas Distribution Corp. as Respondent under the Order will remain obligated
thereunder to perform or contract to perform the Operation, Maintenance and Monitoring
(“OM&M?”) in Section 6 of the NYSDEC-approved final Engineering Report and that the Order
will remain in effect in accordance with its terms. Further, in the event that WSP and or QLT
Buffalo LLC are no longer functionally responsive under the OM&M obligations for whatever
reason, the City agrees to allow another responsible party to access the Property (under similar
indemnity/ insurance provisions as set forth in section Fourth above) on behalf of the Respondent

National Fuel Gas Distribution Corp. for OM&M purposes.



IN WITNESS WHEREOF, the undersigned has executed this instrument the day
written below.
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STATE OF NEW YORK )
. ) ss:
COUNTYOF € <¢ )

On the ,%’7 day of JUNME | in the year 10/ % before me, the undersigned,
personally appeared/3 > Aeir W R0 personally known to me or proved to me on the basis
of satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrament, the individual(s), or the
person upon behalf of which the individual(s) acted, executed the instrument.

/ : e
Notary Public
JOHN VINCENT HEFFRO
Notary Public, State of New \Nork
= I\ﬁ 0(;2HE4860576 5
ualified in Erie Coun 7 L
My Commission Expires Maytg. Eg:&f h‘/ 4
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

In the Matter of the Modification to a Consent Order for : ORDER ON CONSENT
Development and Implementation :  MODIFICATION

of a Remedial Program for an

Inactive Hazardous Waste Disposal _ Index #B9-0577-00-05(A)

Site under Article 27, Title 13
of the Environmental Conservation Law

by

National Fuel Gas Distribution Corp.

Respondent.

WHEREAS, the New York State Department of Environmental Conservation
(“Department”) is responsible for enforcement of the Environmental Conservation Law and such

law provides the Department authority to enter into this Modification to an Order on Consent
(“Modification™); :

WHEREAS, the Department and National Fuel Gas Distribution Corp. (“Respondent™)
entered into an Order on Consent (“Order”), dated January 27, 2005, for performance of a remedial
program at property described as Operable Unit-2B (““OU-2B") and Operable Unit-2C (*Ou-2C»)
of the National Fuel Gas Buffalo Service Center Site. A copy of the Order is attached to this
Modification as Exhibit “A” and is incorporated into this Modification;

.WHEREAS, Paragraph 2 of the Order describes the “Site” as follows:

The Site is described as Operable Unit-2B (“OU-2B”) and Operable Unit-2C (“OU-2C”)
of the National Fuel Gas Buffalo Service Center Site which is the subject of Voluntary Cleanup
Program Agreement (“Voluntary Agreement”) Index Number B9-0577-00-05, December 11,2000
(“Site”). The Site is more particularly described in Exhibit “A” which is a map of the Site.

WHEREAS, Respondent has requested pursuant to Paragraph XI1.G.2.i of the Order to
redefine the Site thereunder by expanding the Site to include a portion of Operable Unit-2A (“OU-
2A”) of the Voluntary Agreement.

WHEREAS, Respondent agrees to be bound by the terms of this Modification and
consents to and agrees not to contest the authority or jurisdiction of the Department to issue or
enforce this Modification and agrees not to contest the validity of this Modification.




R b
NOW, having considered this matter and being duly advised, IT IS ORDERED THAT
THE ORDER WILL BE MODIFIED AS FOLLOWS:

L Paragraph 2 of the Order is hereby modified to read as follows:

National Fuel Gas Distribution Corp. is a public utility corporation with its principal offices at
6363 Main Street, Williamsville, New York (“Respondent”). Respondent is the successor to the
former operator responsible for the manufactured gas operations which were conducted adjacent
to the Site. The Site is described as Operable Unit -2B (“OU-2B”), Operable Unit-2C (“OU-2C")
and the northern-most section of the Operable Unit-2A (“OU-2A”) area that is in approximate
alignment with the Wilkeson slip, of the National Fuel Gas Buffalo Service Center Site which is
the subject of Voluntary Cleanup Program Agreement Index Number B9-0577-00-05, December
11,2000 (“Site”). The Site is more particularly described in Exhibit “B” which is a map of the Site.

I Exhibit “B” of this Modification includes a map of the redefined Site which shall replace
the map in Exhibit “A” to the Order.

II.  ThisModification shall control to the extent ofa conflict between the provisions hereof and
those of the Order. Except as provided in this Modification, the Order and the documents related
thereto, shall continue in full force and effect. -

IV.  No term, condition, understanding or agreement purporting to modify this Modification
shall be binding unless subscribed to by both parties in accordance with the term of the Order.

V. The effective date of this Modification shall be the date on which it is signed by the
Commissioner or the Commissioner’s designee.

Denise M. Sheehan

Acting Commissioner
New York State Department

rvation
AN
Director

Division of Environmental Remediation

DATED: w6 31 2005




CONSENT BY RESPONDENT

Respondent hereby consents to the issuing and entering of this Modification, waives
Respondent’s right to a hearing herein as provided by law, and agrees to be bound by this
Modification.

s T 2A P Lk

National Fuel Gas Distribution Corp. ?:,;,\,z
P. M. Ciprich

Title: Assistant Secretary & General Counsel

Date: _[Za;,«w;ffi ‘(7 2605

STATEOFNEW YORK )
) s.8.:
COUNTY OF )

On the / Z"u' day of ﬁ;@ :_'f , in the year ZCU5 |, before me, the undersigned,
personally appeared s G, personally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
{ instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual(s) acted, executed the instrument.

A Aan e a.
Sigratwré and Officé-of individual
taking acknowledgment
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EXHIBIT “A”

Order on Consent
January 27, 2005

4.
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NEW YORK STATE DEPARTMENT OF ENVIRONI\EENTAL CONSERVATION

In the Matter of the ORDER ON CONSENT
Development and Implementation :

of a Remedial Program for an Index #B9-0577-00-05(A)
Inactive Hazardous Waste Disposal '

Site under Article 27, Title 13

of the Environmental Conservation Law
by

National Fuel Gas Distribution Corp.

Respondent.

WHEREAS,

1. A. The New York State Department of Environmental Conservation
(“Department”) is responsible for inactive hazardous waste disposal site remedial programs
pursuant to Article 27, Title 13 of the Environmental Conservation Law (“ECL”) and may issue
orders consistent with the authority granted to the Commissioner by such statute.

B. The Department is responsible for carrying out the policy of the State of New
ork to conserve, improve and protect its natural resources and environment and control water,
and, and air pollution consistent with the authority granted to the Department and‘the -

Commissioner by Article 1, Tile 3 of the ECL.
'''' C. - - This Order-is issued pursuant—td the Pepartment’s autherity under; inter alia, ECL-
Article 27, Title 13 and ECL 3-0301.

2. National Fuel Gas Distribution Corp. is a public utility corporation with its principal
offices at 6363 Main Street, Williamsville, New York (“Respondent”). Respondent is the
successor to the former operator responsible for the manufactured gas operations which were
conducted adjacent to the Site. The Site is described as Operable Unit -2B (“OU-2B") and
Operable Unit-2C (“OU-2C") of the National Fuel Gas Buffalo Service Center Site which is the
subject of Voluntary Cleanup Program Agreement Index Number B9-0577-00-05, December 11,

2000 (the “Site”). The Site is more particularly described in Exhibit “A” which is a map of the
Site. :

3. The Site is not currently listed in the Registry of Inactive Hazardous Waste Disposal Sites
in New York State. :




- - *

4. Respondent consents to the issuance of this Order without (I) an admission or finding of
liability, fault, wrongdoing, or violation of any law, regulation, permit, order, requirement, or
standard of care of any kind whatsoever; (ii) an acknowledgment that there has been a release or
(threatened release of hazardous waste at or from the Site; or (iii) an acknowledgment that a

release or threatened release of hazardous waste at or from the Site constitutes a significant threat
to the public health or environment. S

o Solely with regard to the matters set forth below, Respondent hereby waives anyrightto a
hearing as may provided by law, consents to the issuance and entry of this Order, and agrees to
be bound by its terms. Respondent consents to and agrees not to contest the authority or
jurisdiction of the Department to issue or enforce this Order, and agrees not to contest the
validity of this Order or its terms or the validity of data submitted to the Department by
f{espoudent pursuant to this Order.

NOW, having considered this matter and being duly advised, IT IS ORDERED THAT:
[, Initial Submittal

Within thirty (30) Days after the effective date of this Order, Respondent shall submit to
the Department a Records Search Report in accordance with the requirements of Exhibit “F”
pttached hereto. The Records Search Report can be limited if the Department notifies
[Respondent that prior submissions satisfy specific items required for the Records Search Report.
Such Records Search Report shall be submitted in a format acceptable to the Department.

1. Development. Performance, and Regqrting of Work Plans

A.  Work Plans

All activities at the Site that comprise any element of an Inactive Hazardous Waste
Disposal Site Remedial Program shall be conducted pursuant to one or more Department-
approved work plans (“Work Plan” or “Work Plans™) and this Order. The Work Plan(s) under
this Order shall address Site conditions and shall be developed and implemented in accordance
with 6 NYCRR Part 375, “DER-10, Technical Guidance for Site Investigation and
Remediation,” and/or Exhibits G, H, I, J, and K. All Department-approved Work Plans shall be
incorporated into and become enforceable parts of this Order and shall be attached as Exhibit
‘B.” Upon approval of a Work Plan by the Department, Respondent shall implement such Work
Plan in accordance with the schedule contained in such Work Plan. Nothing in this
Subparagraph shall mandate that any particular Work Plan be submitted.

Each Work Plan submitted shall use one of the following captions on the cover page:




_ 1. “Site Characterization Work Plan” (“SC Work Plan™): a Work Plan whose
objective is to identify the presence of any hazardous waste disposed of at the Site, Such Work
Plan shall be developed in accordance with Exhibit “G’

2. “Remedial Investigation/Feasibility Study Work Plan” (“RI/ES Work
Plan”): a Work Plan whose objective is to perform a Remedial Investigation and a Feasibility
Study. Such Work Plan shall be developed and implemented in accordance with Exhibit o

3. “IRM Work Plan”: a Work Plan whose objective is to provide for an
Interim Remedial Measure. Such Work Plan shall be developed in accordance with Exhibit “I”.

A Department-approved IRM Scope of Work for OU-2B and OU-2C (“IRM Scope of Work”) is
attached to this Order in Exhibit “B”;

4. “Remedial Design/Remedial Action Work Plan” (“RD/RA Work Plan”); a

Work Plan whose objective is to provide for the development and implementation of final plans

and specifications for implementing the remedial alternative set forth in the ROD. Such Work
lan shall be developed in accordance with Exhibit “J”; or

5. “OMd&M Work Plan™ a Work Plan whose objective is to provide for all
activities required to maintain and monitor the effectiveness of the Remedial Action or an IRM.
Such Work Plan shall be developed in accordance with Exhibit “K.”

B. ‘ Submission/Implementation of Work Plans

1 (@)  The IRM Work Plan developed in accordance with the IRM Scope
of Work, shall be submitted to the Department in accordance with the schedule in the IRM Scope
of Work

.~ (b)  The Department may request that Respondent submit additional or
supplemental Work Plans for the Site. Within thirty (30) Days after the Department’s written
request, Respondent shall advise the Department in writing whether it will submit and implement
the requested additional or supplemental Work Plan. Any such additional or supplemental Work
Plan shall be submitted within sixty (60) Days after such election

©)  Respondent may, at Respondent’s option, propose one or more
Fdditional or supplemental Work Plans (including one or more IRM Work Plans) at any time,
which the Department shall review for appropriateness and technical sufficiency.

2. A Professional Engineer must stamp and sign all Work Plans other than a
Work Plan for an RI/FS or an SC.




2 During all field activities, Respondent shall have on-Site a representative
who is qualified to supervise the activities undertaken. Such representative may be an employee
or a consultant retained by Respondent to perform such supervision.

c. Modifications to Work Plans

The Department shall notify Respondent in writing if the Department determines that any
element of a Department-approved Work Plan needs to be modified in order to achieve the
objectives of the Work Plan as set forth in Subparagraph IL A or to ensure that the Remedial
Program otherwise protects human health and the environment. Upon receipt of such
notification, Respondent may submit a Work Plan for such requested work to the Department

within sixty (60) Days after the date of the Department’s written notice pursuant to this
Subparagraph.

D. Submission of Final Reports and Annual Reports

1. In accordance with the schedule contained in a Work Plan, Respondent
shall submit a final report that includes the caption of that Work Plan on the cover page and a
certification that all requirements of the Work Plan have been complied with and all activities
have been performed in full accordance with such Work Plan. Such certification shall be by the
person with primary responsibility for the day to day performance of the activities under this
Order and, except for RI and SC final reports, shall be by a Professional Engineer.

Z: Any final report that includes construction activities shall include “as
built” drawings showing any changes made to the remedial design or the IRM.

3. In the event that any ROD or Work Plan for the Site requires operation;
maintenance, and monitoring (OM&M), including reliance upon institutional or engineering
controls, Respondent shall submit an annual report by the 1* Day of the month following the

iversary of the start of the OM&M. Such annual report shall be signed by a Professional
Engineer or by such other expert as the Department may find acceptable and shall contain a
certification under penalty of perjury that any institutional and/or engineering controls required
by this Order are unchanged from the previous certification and that nothing has occurred that
would impair the effectiveness of such control or constitute a violation of or failure to comply
with the approved OM& M Plan. Respondent may petition the Department for a determination
that the institutional and/or engineering controls may be terminated. Such petition must be
supported by a statement by a Professional Engineer that such controls are no longer necessary
for the protection of public health and the environment. The Department shall not unreasonably
withhold its approval of such petition. .

E. Review of Submittals other than Progress Reports and Health and Safety Plans




1. The Department shall makc a good faith effort to review and respond in
writing to each submittal Respondent makes pursuant to this Order within sixty (60) Days. The
Department’s response shall include an approval or disapproval of the submittal, in whole or in

part. All Department-approved submittals shall be incorporated into and become an enforceable
|part of this Order.

2 If the Department disapproves a submittal, it shall specify the reasons for
its disapproval. Within sixty (60) days after the date of the Department’s written notice that

- \1-_]3 Respondent’s submittal has been disapproved, Respondent shall modify the submittal to address

e Department’s comments. In the event that Respondent’s revised submittal is disapproved,

the Department shall set forth its reasons for such disapproval in writing and Respondent shall
be in violation of this Order.

3. Within thirty (30) Days after the Department’s approval of a final report,
spondent shall submit such final report, as well as all data gathered and drawings and
submittals made pursuant to such Work Plan, in an electronic format acceptable to the
Department. If any document cannot be converted into electronic format, Respondent shall
submit such document in an alternative format acceptable to the Department.

F. Department’s Issuance of a ROD

. Respondent shall cooperate with the Department and provide reasonable assistance,
consistent with the Citizen Participation Plan, in soliciting public comment on the proposed
remedial action plan (“PRAP”), if any. After the close of the public comment period, the
Department shall select a final remedial alternative for the Site in a ROD. Nothing in this Order

shall be construed to abridge the rights of Respondent, as provided by law, to _}udlclally challenge
the Department’s ROD. -

}ﬂ]. Progress Reports

| __ _Respondent shall submit written pragress reportsto the parties identified in Subparagraph- —
A.1 by the 10" Day of each month commencing with the month subsequent to the approval of

e first Work Plan and ending with the Termination Date, unless a different frequency is set
orth in a Work Plan. Such reports shall, at 2 minimum, include: all actions taken pursuant to

is Order during the reporting period and those anticipated for the upcoming reporting period;

1 approved modifications to work plans and/or schedules; all results of sampling and tests and

1 other data received or generated by or on behalf of Respondent in connection with the Site,
during the reporting period, including quality assurance/quality control information; and
‘linformation regarding percentage of completion, unresolved delays encountered or anticipated

that may affect the future schedule, efforts made to mitigate such delays, and information
regarding activities undertaken in support of the Citizen Participation Plan during the reporting
period and those anticipated for the upcoming reporting period.




[V.  Penalties

A. 3 Respondent’s failure to comply with any term of this Order constitutes a
violation of this Order, the ECL, and 6 NYCRR Part 375. Nothing herein abridges Respondent’s
right to contest any allegation that it has failed to comply with this Order.

2 Payment of any penalties shall notin any way alter Respondent's
obligations under this Order. '

B. L. Respondent shall not suffer any penalty or be subject to any proceeding or

|[action in the event it cannot comply with any requirement of this Order as a result of any event

arising from causes beyond the reasonable control of Respondent, of any entity controlled by
espondent, and of Respondent’s contractors, that delays or prevents the performance of any
bligation under this Order despite Respondent’s best efforts to fulfill the obligation (“Force
ajeure Event”). The requirement that Respondent exercise best efforts to fulfill the obligation
includes using best efforts to anticipate the potential Force Majeure Event, best efforts to address
any such event as it is occurring, and best efforts following the Force Majeure Event to minimize
lay to the greatest extent possible. “Force Majeure” does not include Respondent’s economic
inability to comply with any obligation, the failure of Respondent to make complete and timely

pplication for any required approval or permit, and non-attainment of the goals, standards, and
equirements of this Order.

2. Respondent shall notify the Department in writing within seven (7) Days
er it obtains knowledge of any Force Majeure Event. Respondent shall include in such notice
e measures taken and to be taken to prevent or minimize any delays and shall request an
appropriate extension or modification of this Order. Failure to give such notice within such .
even (7) Day period constitutes a waiver of any claim that a delay is not subject to penalties.
espondent shall be deemed to know of any circumstance which it, any entity controlled by it, or
its contractors knew or should have known.

{— - ————3:— —— Respendent shall-have-the-burden of proving by-a-preponderance-of the— —

evidence that (I) the delay or anticipated delay has been or will be caused by a Force Majeure
[Event; (ii) the duration of the delay or the extension sought is warranted under the circumstances:
(iii) best efforts were exercised to avoid and mitigate the effects of the delay; and (iv)

Respondent complied with the requirements of Subparagraph IV.B.2 regarding timely
notification.

: 4, If the Department agrees that the delay or anticipated delay is attributable
to a Force Majeure Event, the time for performance of the obligations that are affected by the

Force Majeure Event shall be extended for such time as is reasonably necessary to complete
those obligations. :

&




+---————

3 If the Department rejects Respondent ’s assertion that an event provides a
defense to non-compliance with this Order pursuant to Subparagraph IV.B, Respondent shall be

in violation of this Order and Respondent shall have all rights and defenses available to it under
applicable law.

V. Entry upon Site

A.  Respondent hereby consents, upon reasonable notice under the circumstances
presented, to entry upon the Site (or areas in the vicinity of the Site which may be under the
control of Respondent) by any duly designated officer or employee of the Department or any
State agency having jurisdiction with respect to matters addressed pursuant to this Order, and by
any agent, consultant, contractor, or other person so authorized by the Commissioner, all of
whom shall abide by the health and safety rules in effect for the Site, for inspecting, sampling,
copying records related to the contamination at the Site, testing, and any other activities
necessary to ensure Respondent’s compliance with this Order. Upon request, Respondent shall
(I) provide the Department with suitable office space at the Site, including access to a telephone,
to the exteént available, and (ii) permit the Department full access to all non-privileged records
relating to matters addressed by this Order. Raw data is not considered privileged and that
portion of any privileged document containing raw data must be provided to the Department. In
the event Respondent is unable to obtain any authorization from third-party property owners
necessary to perform its obligations under this Order, the Department may, consistent with its
legal authority, assist in obtaining such authorizations.

B. The Department shall have the right to take its own samples and scientific
measurements and the Department and Respondent shall each have the right to obtain split
Famples, duplicate samples, or both, of all substances and materials sampled. The Department

shall make the results of any such sampling and scientific measurements available to
Respondent.

VI.  Payment of State Costs

A. Within sixty (60) Days after receipt of an itemized invoice from the Department,
Respondent shall pay to the Department a sum of money which shall represent reimbursement for
State Costs, for work performed at or in connection with the Site pursuant to this Order incurred
on or after the effective date of this Order through and including the Termination Date.

B. Personal service costs shall be documented by reports of Direct Personal Service,
which shall identify the employee name, title, biweekly salary, and time spent (in hours) on the
project during the billing period, as identified by an assigned time and activity code. Approved
agency fringe benefit and indirect cost rates shall be applied. Non-personal service costs shall be
summarized by category of expense (e.g., supplies, materials, travel, contractual) and shall be
documented by expenditure reports. The Department shall not be required to provide any other




documentation of costs, provided however, that the Department’s records shall be available
consistent with, and in accordance with, Article 6 of the Public Officers Law.

o, Such invoice shall be sent to Respondent at the following address:

Tanya Alexander, CHMM, REM
Manager, Environmental Services
National Fuel Gas Distribution Corp.
6363 Main Street

Williamsville, New York 14221

D. Each such payment shall be made payable to the Department of Environmental
Conservation and shall be sent to: .

Bureau of Program Management
Division of Environmental Remediation

New York State Department of Environmental Conservation
625 Broadway :

Albany, New York 12233-7010.

E. Each party shall provide written notification to the other within ninety (90) Days
of any change in the foregoing addresses. .

3 Respondent may contest, in writing, invoiced costs under Subparagraph VLB if it
believes that (T) the cost documentation contains clerical, mathematical, or accounting errors: (1)
the costs are not related to the State’s activities with respect to the Remedial Program for the

Site; or (iii) the Department is not otherwise legally entitled to such costs. If Respondent objects
to an invoiced cost, Respondent shall pay all costs not objected to within the time frame set forth
in Subparagraph VLB and shall, within thirty (30) Days after its receipt of an invoice, identify, in
writing, all costs objected to and the basis of the objection. This objection shall be filed with the

BEM Director. The BPM Director or the BPM Director’s designee shall have the authority-to—
relieve Respondent of the obligation to pay invalid costs. Within forty-five (45) Days after the
date of the Department’s determination of the objection, Respondent shall either pay to the
E:paﬂment the amount which the BPM Director or the BPM Director’s designee determines

spondent is obligated to pay or commence an action or proceeding seeking appropriate judicial
relief.

G. If any negotiable instrument submitted to the Department pursuant to this Order is
mot honored when presented for payment, Respondent shall be in violation of this Order,
provided that (I) the Department gives Respondent written notice of same, and (ii) the
Department does not receive a certified check or bank check in the amount of the uncollected
ifunds within fourteen (14) Days after the date of the Department’s written notification.

P



| indemnification pursuant to this Paragraph.

VI. Reservation of Rig}_lts

A. Nothing contained in this Order shall be construed as barring, diminishing,
adjudicating, or in any way affecting any of the Department’s rights or authorities, including, but
not limited to, the right to require performance of further investigations and/or response action(s),
to recover natural resource damages, and/or to exercise any summary abatement powers with
Jrespect to any person, including Respondent.

B.  Except as otherwise provided in this Order, Respondent specifically reserves all
rights and defenses under applicable law respecting any Departmental assertion of remedial
liability and/or natural resource damages against Respondent, and further reserves all rights
respecting the enforcement of this Order, including the rights to notice, to be heard, to appeal,
and to any other due process. The existence of this Order or Respondent’s compliance with it
shall not be construed as an admission of liability, fault, wrongdoing, or breach of standard of
care by Respondent, and shall not give rise to any presumption of law or finding of fact, or create
lany rights, or grant any cause of action, which shall inure to the benefit of any third party,
Further, Respondent reserves such rights as it may have to seek and obtain contribution,

| {indemnification, and/or any other form of recovery from its insurers and from other potentially

responsible parties or their insurers for past or future response and/or cleanup costs or such other
r:osts or damages arising from the contamination at the Site as may be provided by law.

VII. Indemnification

Respondent shall indemnify and hold the Department, the State of New York, and their
representatives and employees harmless for all third-party claims, suits, actions, damages, and
costs of every name and description arising out of or resulting from the fulfillment or attempted
fulfillment of this Order by Respondent and/or any of Respondent’s directors, officers,
lemployees, servants, agents, successors, and assigns except for liability arising from (I) vehicular
accidents occurring during travel to or from the Site; or (ii) willful, wanton, or malicious acts or
omissions, and acts or omissions constituting gross negligence or criminal behavior by the
 Department, the State-of- New- York; and/or their-representatives-and-employees-during the-course-
of any activities conducted pursuant to this Order. The Department shall provide Respondent
with written notice no less than thirty (30) Days prior to commencing a lawsuit seeking

IX.. Public Notice

A. Within thirty (30) Days after the effective date of this Order, Respondent shall
cause to be filed a Department-approved Notice of Order, which Notice shall be substantially
similar to the Notice of Order attached to this Order as Exhibit “D,” with the recording officer of
the county wherein the Site is to give all parties who may acquire any interest in the Site notice of
this Order. Within sixty (60) Days of such filing, Respondent shall also provide the Department
with a copy of such instrument certified by the recording officer to be a true and faithful copy.

B. If Respondent proposes to convey the whole or any part of Respondent’s
ownership interest in the Site, or becomes aware of such conveyance, Respondent shall, not
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fewer than forty-five (45) Days before the date of conveyance, or within forty-five (45) Days
after becoming aware of such conveyance, notify the Department in writing of the identity of the
transferee and of the nature and proposed or actual date of the conveyance, and shall notify the
transferee in writing, with a copy to the Department, of the applicability of this Order. However,
such obligation shall not extend to a conveyance by means of a corporate reorganization or
merger or the granting of any rights under any mortgage, deed, trust, assignment, judgment, lien,
pledge, security agreement, lease, or any other right accruing to a person not affiliated with
[Respondent to secure the repayment of money or the performance of a duty or obligation.

X._ Communications
A. All written communications required by this Order shall be transmitted by United
States Postal Service, by private courier service, or hand delivered as follows:

3 Communication from Respondent shall be sent to:

Martin Doster .
- Regional Hazardous Waste Remediation Engineer
New York State Department of Environmental Conservation
270 Michigan Avenue
Buffalo, New York 14203

Note: four copies (one unbound) of work plans are required to be sent.
with copies to:

Gary Litwin

Bureau of Environmental Exposure Investigation

New York State Department of Health

Flanigan Square , _
- -547RiverStreet- - - - -------- - - —--i-i- -l e s o oo

Troy, New York 12180-2216 :

Maura C. Desmond, Esq.
New York State Department of Environmental Conservation
Division of Environmental Enforcement

270 Michigan Avenue

Buffalo, New York 14203

2. Communication to be made from the Department to Respondent shall be
sent to:

Tanya Alexander, CHMM, REM
Manager, Environmental Services
National Fuel Gas Distribution Corp.
6363 Main Street

Williamsville, New York 14221
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with a copy to:

David P. Flynn, Esq.

Phillips, Lytle, Hitchcock, Blaine & Huber
3400 Marine Midland Center

Buffalo, New York 14203

B. ©  The Department and Respondent reserve the right to designate additional or
different addressees for communication upon written notice to the other.

C. Each party shall notify the other within ninety (90) Days after any change in the
addresses in this Paragraph X or in Paragraph VI.

XT. Termination of Order

A, This Order will terminate upon the Department’s written determination that
Respondent has completed all phases of the IRM as required by the Department-approved IRM
Work Plan (including OM&M, if any), in which event the termination shall be effective on the 5%

Liay after the date of the Department’s approval of the final report relating to the final phase of
e IRM. -

B. Not\mthstandmg the foregoing, the provisions contained in Paragraphs VI and
VIIL shall survive the termination of this Order and any violation of such surviving Paragraphs
Lhall be a violation of this Order, the ECL, and 6 NYCRR Part 375, subjecting Respondent to

penalties as provided under Paragraph IV so long as such obligations accrued on or prior to the
Termination Date.

XI.  Miscellaneous

A. Respondent shall retain professional consultants, contractors, laboratories, quality

cceptable to the Department to perform its obligations under this Order If the Department has
not previously approved Respondent’s Contractors for the work required by this Order,
Respondent shall subrmit the Contracfors” qualificationsto the Départreént d mihinium of thirty ™~
(30) Days before the start of any activities for which each such Contractor will be responsible.

The Department’s approval of each such Contractor shall be obtained prior to the start of work by
that Contractor. The responsibility for the performance of all Contractors retained by
Respondent shall rest solely with Respondent. Subject to the requirements of this Subparagraph,

Respondent retains the right to select or change firms or individuals in its sole discretion.

B.  Respondent shall allow the Department to attend and shall notify the Department at
least seven (7) Days in advance of any field activities as well as any pre-bid meetings, job
progress meetings, the substantial completion meeting and inspection, and the final inspection
and meeting; nothing in this Order shall be construed to require Respondent to allow the
Department to attend portions of meetings where privileged matters are discussed.

5 1

tssurance/quality contro] personnel, and third party data validators (“Respondent’s Contractors™). | .
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C: Respondent shall use “best efforts” to obtain all Site access, permits, easements,
rights-of-way, rights-of-entry, approvals, institutional controls, or authorizations necessary to
perform Respondent’s obligations under this Order. ' '

1 The Department may exempt Respondent from the requirement to obtain
any state or local permit or other authorization for any activity on the Site needed to implement
this Order that the Department determines is conducted in a manner which satisfies all
substantive technical requirements applicable to like activity conducted pursuant to a permit.

2 If, despite Respondent’s best efforts, any necessary Site access, easements,
jrights-of-way, rights-of-entry, approvals, institutional controls, or authorizations required to
perform this Order are not obtained within forty-five (45) Days after the effective date of this
Order, or within forty-five (45) Days after the date the Department notifies Respondent in writing
that additional access beyond that previously secured is necessary, Respondent shall promptly
Inotify the Department, and shall include in that notification a summary of the steps Respondent
has taken to obtain access. The Department may, as it deems appropriate and within its
authority, assist Respondent in obtaining access. If any interest in property is needed to
‘implement an institutional control required by a2 Work Plan and such interest cannot be obtained,
the. Department may require Respondent to modify the Work Plan pursuant to Subparagraph I1.C
of this Order to reflect changes necessitated by the lack of access and/or approvals.

D. Respondent and Respondent’s successors and assigns shall be bound by this
Order. Any change in ownership or corporate status of Respondent shall in no way alter
{ Respondent’s responsibilities under this Order.

E. Respondent shall provide a copy of this Order to each contractor hired to. perform
work required by this Order and shall condition all contracts entered into pursuant to this Order
upon performance in conformity with the terms of this Order. Respondent or its contractor(s)
ﬁuﬂl provide written notice of this Order to all subcontractors hired to perform any portion of the
ork required by this Order. Respondent shall nonetheless be responsible for ensuring that

1 [Respondent’s contractors-and subcontractors performrthe work insatisfaction of the requirements -| -
of this Order.

F. Tﬁe‘pﬁréérépilhéaaiﬁg_s set forth in this Order are included for _cc-m;:e_rﬁeﬁc-e of
reference only and shall be disregarded in the construction and interpretation of any provisions of
this Order.

G. 1. The terms of this Order constitute the entire agreement between the
Department and Respondent concerning implementation of the activities required by this Order.
INo term, condition, understanding, or agreement purporting to modify or vary any term of this
Order shall be binding unless made in writing and subscribed by the party to be bound. No
informal advice, guidance, suggestion, or comment by the Department shall be construed as
relieving Respondent of Respondent’s obligation to obtain such formal approvals as may be
required by this Order. In the event of a conflict between the terms of this Order and any Work
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Plan submitted pursuant to this Order, the terms of this Order shall control over the terms of the
Work Plan(s) attached as Exhibit “B.”

2. I Except as set forth herein, if Respondent desires that any provision
of this Order be changed, other than a provision of 2 Work Plan or a time frame, Respondent
{shall make timely written application to the Commissioner with copies to the parties listed in
|Subparagraph X.A.1. The Commissioner or the Commissioner’s designee shall timely respond.

ii.  Changes to a Work Plan shall be accomplished as set forth in
Subparagraph I1.C of this Order.

iii.  Changes to a time frame set forth in this Order shall be sought by a
written request to the Department’s project attorney and project manager, which request shall be
timely responded to in writing.

H. 1. Additional Respondents may, at Respondent’s request, be added to this
Order. If multiple parties sign this Order, the term “Respondent” shall be read in the plural
where required to give meaning to this Order. Further, the obligations of such Respondents
under this Order are joint and several and the insolvency of or failure by any Respondent to
implement any obligations under this Order shall not affect the obligations of the remaining
p{espondent(s).

2. If Respondent is a partnership, the obligations of all general partners,
including limited partners who act as general partners, to finance and perform obligations under
this Order and to pay amounts owed to the Department under this Order are joint and several. In
the event of the insolvency of or the failure of any of the general partners to implement the
requirements of this Order, the remaining general partners shall implement all such requirements.

3 Notwithstanding the foregoing Subparagraphs XILH. 1 and 2, if multiple
parties sign this Order as Respondents but not all of the signing parties elect, pursuant to
Subparagraph ILB, to implement a Work Plan, then all Respondents are jointly and severally
liable for each and every obligation under this Order through the completion of the activities in

I. To the extent authorized under 42 U.S.C. Section 9613, New York General
Obligations Law § 15-108, and any other applicable law, Respondent shall be deemed to have
resolved its liability to the State for purposes of contribution protection provided by CERCLA
Section 113(f)(2) for “matters addressed” pursuant to and in accordance with this Order.
“Matters addressed” in this Order shall mean all response actions taken by Respondent to
fimplement this Order for the Site and all response costs incurred and to be incurred by any
person or party in connection with the work performed under this Order, which costs have been
paid by Respondent, including reimbursement of State Costs pursuant to this Order.
Furthermore, to the extent authorized under 42 U.S.C. Section 9613(f)(3)(B), by entering into
this administrative settlement of liability, if any, for some or all of the response action and/or for
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.|{some or all of the costs of such action, Respondent is entitled to seek contribution from any

person except those who are entitled to contribution protection under 42 U.S.C. Section
9613(£)(2).

7 Respondent entered into Voluntary Cleanup Agreement, B9-05 77-00-05, with the
Department on December 11, 2000 for the National Fuel Gas-Buffalo Service Center Site
V00362-9. The terms and conditions of that Agreement will continue to be in effect with the

exception of the soils and urban fill being addressed in the IRM Scope of Work and performed to
the Department’s approval.

K. Unless otherwise expressly provided herein, terms used in this Order which are
defined in ECL Article 27, Title 13, ECL Article 71, Title 36, or in regulations promulgated
under such statute shall have the meaning assigned to them under said statute or regulations.

' Whenever terms listed in the Glossary attached hereto are used in this Order or in the attached
Exhibits, the definitions set forth in the Glossary shall apply. In the event of a conflict, the
|definition set forth in the Glossary shall control.

L. Respondent’s obligations under this Order represent payment for or

reimbursement of response costs, and shall not be deemed to constitute any type of fine or
penalty.

M.  This Order may be executed for the convenience of the parties hereto, individually
or in combination, in one or more counterparts, each of which for all purposes shall be deemed to

have the status of an executed original and all of which shall together constitute one and the
same.

N.  The effective date of this Order is the 10*Day after the date the Commissioner or
the Commissioner’s designee signs this Order.

fDATED: JAN 27 2005 ERIN M. CROTTY

Dale A. Desnoyers " 4
Director
Division of Environmental Remediation

-14-




CONSENT BY RESPONDENT-

" Respondent hereby consents to the issuing and entering of this Order, waives
Respondent’s right to a hearing herein as provided by law, and agrees to be bound by this Order.

P s P

National Fuel Gas Distribution Corp.

Title: benein! Coriesed [ s Secrefiny

Date: w«j /S ZoOS

STATE OF NEW YORK )
)ss:
COUNTY OF )

Onthe |/ 8 day of QQUL"{ 4 in the year 2005, before me, the undersigned,
personally appeared [Clule )7 Cip 1G4, personally known to me or proved to me on the basis of
satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
ﬁnstmment and acknowledged to me that he/she/they executed the same in his/her/their

capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual(s) acted, executed the instrument.

W,jllﬂ/l»"x Qﬁ E)«Z/V\
Signature and Office of individual
taking acknowledgment

MARY JO BEN
Notary Public, State of New York
Qualified in Niagar$ County
My Commission Expires ____{.2- 13} [0
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EXHIBIT “A”

Map of Site
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EXHIBIT “B”

Department-Approved Work Plan(s)
and Department Approved
IRM Scope of Work
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ENVIRONMENTAL STRATEGIES CONSULTING LLC
11911 Freedom Drive, Suite 900 « Reston, Virginia 20190 « (703) 709-6500 « Fax (703) 709-8505

December 23, 2004
Revised January 14, 2005

Mr. David Flynn

Phillips Lytle LLP

3400 HSBC Center

Buffalo, New York 14203-2887

Re:  Scope of Work, Waterfront School Property
Buffalo Service Center, Buffalo, New York
Dear: David:

- Environmental Strategies Consulting LLC has developed this scope of work for National Fuel

- Gas Distribution Corp. for the removal of soils and Urban Fill potentially impacted by
constituents of concern from the Buffalo Service Center Site in Buffalo, New York that lie
within Operable Units (OUs) 2B and 2C as shown on Figure 1 (Enclosed). The Scope of Work
is as discussed and agreed to among the parties on December 15, 2004,

The proposed scope of work addresses the areas of the Waterfront School property that will be
more accessible after the demolition proposed by Kideney Architects (Figure 1).

Sco -c of Work

.Consistent with the schedule attached as Figure 3, the scope of work required to complete the
QU-2B and OU-2C removal actions include:

1.

[¥8]

G

Develop Work Plan and Health and Safety Plan. During development of the Work Plan
available contingencies, if any, for the northern wall of the excavation will be evaluated.

. The evaluation will include an analysis of “perozone”.

Prepare permit applications and gain approval

Select and gain approval for offsite disposal at permitted facilities

Gain approval for discharge of groundwater from dewatering system to the Buffalo
Sewer Authority (BSA)

Install Dewatering System along proposed excavation

School closing (by others).

Install sheet pile barrier to prevent flow along the Wilkeson Slip (Figure 1). The sheet
pile barrier shall be installed along the eastern boundary of QU-2A to (1) segregate flow
between OU-2A and OU-2b and (2) to provide support for the school property during the
remediation of OU-2A.
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Demolition (by others). Demohtwn is to include the bus loadmg/uuloadmg canopy, the '
courtyard walls, and all above grade school structures in the area highlighted on Sheet 1.

9. Initiate dewatering of area around excavation

10.
11.
12.

13.
14.

15:

16.

17.

18.

19

Delineate work zones inside and outside building. (Note: no access to the portion of the
building over the excavation will be allowed during the removal action.)

Clear surface soils that meet Site Specific Action Levels (SSALs [see 20 below]);

stockpile for potential reuse on Buffalo Service Center Property.

Remove pavement within the limits of the excavation (Figure 1) around mdes of school

outside limits of previous demolition ,

Cut crawl space slab (Figure 1) into manageable units

Install polyethylene sheeting to isclate crawl space over excavation from rest of crawl

space _

Cross brace structure as needed (Note: plans of existing structure have been requested

from Kideney to determine what if any cross bracing is required.) '
Air monitoring shall be conducted to insure no release of constituents of concern above

levels of regulatory concern. Vapor mitigation will be implcmented if any exceedence of
standards at the property line is detected.

Excavate soils and Urban Fills as shown on Figure 1. Excavanon to the North will be

limited by the location of the North wall of the Wilkeson Slip and protection of the

second row of caissons. (Notes: (1) urban fill that meets SSALs will not be excavated

and will be left in place and (2) samples that exceed the SSALs along the north face of
the excavation, if any, will be identified on an as-built drawing.)

Excavated soils that do not meet SSALs will be transported offsite for proper disposal.

. Excavated urban fill that is not soil-like, shall be shipped offsite for disposal.
20.

The sides and bottom of the excavation shall be sampled. The samples will be analyzed
for the SSAL’s defined in the Remedjal Alternatives Report

21.
22.

23

OU-ZB and OU-2C '
Surface Soil (24 inches) | TAGM 4046 levels (including lead and mercury)

Subsurface Soil - 10 mg/Kg total BTEX,

500 mg/Kg total PAHs,

1 mg/Kg (or TAGM value, whichever is greater) individual
BTEX compounds,

50 mg/Kg individual PAHs,

Presence of NAPL

If the SSALs are exceeded to the east the excavation will be continued until the SSALs
are met or the school property line is reached.

If the SSALs are exceeded to the west, the excavation will be continued until the SSALs
are met or the sheet pile barrier is reached.

If the SSALs are exceeded on the south wall, the excavation will be continued unti! the
SSALs are met or the bottom of the excavation extends off the school property.

24. The bottom of the excavation, to vnthm 15 feet of the ground surface will be filled with

flowable fill or clay.
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25. The excavation under the building (between the columns) will be filled to within 10 feet
below ground surfaoe with gravel to allow groundwater flow along the axis of the
Wilkeson Slip.

26. The surface of the gravel will be covered with non-woven geotextile.

27. The excavation will be filled to the elevation of the base of the floor slab with flowable
fill or clay.

28. Perforated tubing shall be placed along the length (west to east) of the structure (Figure
2).

29. The zone under the sloped mud slab will be filled with gravel (Figure 2).

30. The zone outside the building will be backfilled with compacted certified clean fill,

31. All storm water and foundation drainage facilities will be replaced in kind.

32. The crawl space floor slab and mud slab will be replaced in kind.

33. The crawl space floor and mud slab within the area shown on Figure 2 will be sealed with
€pOXY.

34. The sump and perforated tubing will be manifolded together and tied into a discharge
pipe rising though a pipe chase to be designated by others (Figure 2).

35. An inline fan will be installed near the roofline on the vent riser.

36. The fan will be operated for a minimum period of 30 days prior to sampling.” A summa
canister sample will be collected to determine the concentration of BTEX and PAHs in
the crawl space.

37. Work with the Buffalo Public Schools to put in place institutional controls prohibiting

. removal of the sealed crawlspace slab and requiring operation of the inline fan.

Summary

A preliminary schedule is presented as Figure 3. The schedule is dependent on effective
communication and timely approval of work plans and documents and demolition of the school
structures immediately after the school closes in June. Please contact Environmental Strategies
if you have any questions about this Scope of Work.

Sincerely yours,

> Black, P.E.
%ecutive Partner

IPB:Irp
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FIGURE 3
PREUMINARY SCHEDULE
WATERFRONT SCHOOL/BUFFALO SERVICE CENTER
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EXHIBIT “C»

Cost Summary




EXHIBIT “D”

NOTICE OF ORDER

(“Respondent™) is subject to an Order On Consent (Index #

) (the “Order™) issued by the Commissioner of the New York State Department of

Environmental Conservation (the “Department”under Article 27, Title 13, and Article 71, Title 27

of the Environmental Conservation Law of the State of New York (“ECL”) for a site located at
, New York (the “Site”). '

The Site has been designated by the Department as an inactive hazardous waste
disposal site, as that term is defined at ECL Section 27-1301.2, and has been listed in the Registry
of Inactive Hazardous Waste Disposal Sites in New York State as Site # . The
Department has classified the Siteas a Class“____ " site pursuant to ECL Section 27-1305.4.b. This
- | |classification means that the Department has determined that the Site [presents a significant threat
[to the public health or environment]. The Site is more particularly described in the legal
description that is attached hereto as Schedile “A.” [This paragraph can be changed to set forth
[the status of the site]

The purpose of the Order is to provide for the development and implementation of
an inactive hazardous waste disposal site remedial program for the Site. The effective date of the

Order was . A copy of the Order, as well as any and all Department-
approved Work Plans under this Order can be reviewed at the Department’s office
located at ' , by contacting

This Notice of Order is being filed with the recording officer in accordance

with Paragraph IX of the Order to give all parties who may acquire any interest in the Site notice of
this Order. ‘

WHEREFORE, the undersigned has signed this Notice of Order in compliance with
the terms of the Order.

Respondent

By:

Title:

Date:




public in and for said State, personally appeared

A
STATE OF NEW YORK
) ss.:
COUNTY OF
Onthe day of __ in the year

before me, the undersigned, a notary

personally known to me or proved to me on the basis of satisfactory evidence to be '

the individual(s) whose name(s) is (are) subscribed to the within instrument and acknowledged to
me that he/she/they executed the same in his/her/their capacity(ies), and that by his/her/their
ignature(s) on the instrument, the individuals) or the person upon behalf of which the individual(s)
Ected, executed this instrument.

Notary Public




Appendix “AY
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Map of the Property




EXHIBIT “E”
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EXHIBIT “F”
RECORDS SEARCH REPORT

1. Detail all environmental data and information within Respondent’s or

Respondent’s agents’ or consultants’ possession or control regarding environmental conditions at
or emanating from the Site. :

2. A comprehensive list of all existing relevant reports with titles, authors, and
subject matter, as well as a description of the results of all previous investigations of the Site and
of areas immediately surrounding the Site which are or might be affected by contamination at the
Site, including all available topographic and property surveys, engineering studies, and aerial
Photographs.

3. A concise summary of information held bjr Respondent and Respondent’s
attorneys and consultants with respect to:

) a history and description of the Site, including the nature of opefaﬁons;

(i)  the types, quantities, physical state, locations, methods, and dates of
disposal or release of hazardous waste at or emanating from the Site;

~ (i)  adescription of current Site security (i.e. fencing, posting, etc.); and
(iv)  the names and addresses of all persons responsible for disposal of

hazardous waste, including the dates of such disposal and any proof linking each such person
responsible with the hazardous wastes identified.




EXHIBIT “G”

SC WORK PLAN REQUIREMENTS

The SC Work Plan shall include but not be limited to:

j A chronological description of the anticipated SC activities together with a
schedule for the performance of these activities.

2 A Sampling and Analysis Plan that shall include:

) A quality assurance project plan that describes the quality assurance and
quality control protocols necessary to achieve the initial data quality objectives. This plan shall

designate a data validation expert and must describe such individual’s qualifications and
experience;

(i) A field sampling plan that defines sampling and data gathering methods in
a manner consistent with the “Field Methods Compendium,” OSWER Directive 9285.2-11 (draft
June 1993), as supplemented by the Department; and

(iii) A health and safety plan to protect persons at and in the vicinity of the Site
during the performance of the SC which shall be prepared in accordance with 29 CFR 1910 and
|a11 other applicable standards by a certified health and safety professional. Respondent shall add
upplemental items to this plan necessary to ensure the health and safety of all persons at or in
the vicinity of the Site dunng the performance of any work pursuant to this Order.

3. The Work Plan shall incorporate all elements of an SC as set forth in Department
technical and administrative guidance documents including, but not limited to, investigations of
surface and subsurface soils, surface waters, ground water, and air,

4l-- -- 4.. - The SC.mustbe sufficiently.comprehensive to allow the Department to determine _

whet.her a consequential amount of hazardous waste has been disposed at the Site and, if so,
whether the contamination presents a significant threat to public health and/or the environment.




EXHIBIT “H”

RI/FS WORK PLAN REQUIREMENTS

The Investigation Work Plan shall include but not be limited to:

1. A chronological description of the anticipated RI/FS activities together with a
schedule for the performance of these activities.

2. A Sampling and Analysis Plan that shall include:

(D A quality assurance project plan that describes the quality assurance and
quality control protocols necessary to achieve the initial data quality objectives. This plan shall
|designate a data validation expert and must describe such individual’s qualifications and
r:xperience;

(i) A field sampling plan that defines sampling and data gathering methods in
a manner consistent with the “Field Methods Compendium,” OSWER Directive 9285.2-11 (draft
June 1993), as supplemented by the Department;

(iii) A health and safety plan to protect persons at and in the vicinity of the Site
during the performance of the RI/FS which shall be prepared in accordance with 29 CFR. 1910
fand all other applicable standards by a certified health and safety professional. Respondent shall
add supplemental items to this plan necessary to ensure the health and safety of all persons at or
in the vicinity of the Site during the performance of any work pursuant to this Order; and

(iv) A citizen participation plan that is, at a minimum, consistent with the
Department’s publication “Citizen Participation in New York’s Hazardous Waste Site
Remediation Program: A Guidebook,” dated June 1998, any subsequetit févisions thereto, and 6
INYCRR Part 375.

3; The Work Plan shall incorporate all elements of an RI/FS as set forth in
CERCILA, as amended, the NCP, the USEPA guidance document entitled “Guidance for
Conducting Remedial Investigations and Feasibility Studies under CERCLA,” dated October
1988, and any subsequent revisions thereto in effect at the time the RI/FS Work Plan is
submitted, and appropriate USEPA and Department technical and administrative guidance
documents.

- 4. The Work Plan shall provide for an FS evaluating on-Site and off-Site remedial
actions to restore the Site to pre-disposal conditions, to the extent feasible and authorized by law.
At a minimum, alternatives shall evaluate the elimination or mitigation of all significant threats
to the public health and to the environment presented by hazardous waste disposed at the Site
through the proper application of scientific and engineering principals.




EXHIBIT “I”
IRM WORK PLAN REQUIREMENTS

The TRM Work Plan shall include, at a minimum, the following;

‘1 a summary of the data supporting the extent of the proposed IRM:
2 a chronological description of the anticipated IRM activities;
3 a schedule for performance of the IRM activities;

4. detailed documents and/or specifications prepared, signed, and sealed by a
Professional Engineer providing sufficient detail to implement the Department-approved IRM,
including, as appropriate, a description of soil and sediment erosion control, storm water
management and monitoring, and dust, odor, and organic vapor control and monitoring
procedures to be implemented during remedial activities, and a detailed description of
confirmation sampling and site restoration plans;

5. a health and safety plan, including a community air monitoring plan;

6. a contingency plan, including a description of procedures for dismantling and
‘| removing remedial structures and equipment from the Site, if applicable;

7. a citizen participation plan, if required, that incorporates appropriate activities
putlined in the Department’s publication “Citizen Participation in New York’s Hazardous Waste
Site Remediation Program: A Guidebook,” dated June 1998, any subsequent revisions thereto and
‘116 NYCRR Part 375;

8. an OM&M Plan, if the performance of the Department-approved IRM results in a
treatment system which is expected to operate for greater than 18 months. If the system will not
-|loperate for greater than 18 mnnths or if only monitoring is requn'ed, only a monitoring plan will _
be needed; and :

9. a description of institutional controls to be implemented as well as written
approval from the owner of the affected property if the remedy selected requires implementation
of an institutional control at an off-Site location or if the person responsible for the remedy is not
the Site owner.




EXHIBIT “J”
- REMEDIATION WORK PLAN REQUIREMENTS.

The Remediation (“RD/RA”) Work Plan shall include the following:

1. A detailed description of the remedial objectives and the means by which
each element of the selected remedial alternative will be implemented to achieve those
objectives, including, but not limited to:

() the construction and operation of any structures;

(i)  the collection, destruction, treatment, and/or disposal of hazardous
wastes and substances and their constituents and degradation products, and of any soil or
other materials contaminated thereby; '

(i)  the collection, destruction, treatment, and/or disposal of
contaminated groundwater, leachate, and air;

(iv)  physical security and posting of the Site;

(v)  quality control and quality assurance procedures and protocols to
be applied during implementation of the Remedial Construction; and

(vi)  monitoring which integrates needs which are present on-Site and
off-Site during implementation of the Department-selected remedial alternative.

2, A schedule for submission of “Biddable Quality” documents for the
[Remedial Design including, but not limited to, documents and specifications prepared,
signed, and sealed by a Professional Engineer. These plans shall satisfy all applicable
local, state, and federal laws, rules, and regulations;

3. A time schedule to implement the Remedial Desi;;u;

.4, The parameters, conditions, procedures, and protocols to determine the
effectiveness of the Remedial Design, including a schedule for periodic sampling of all
media of concern, including groundwater monitoring wells on-Site and off-Site;

5. A description of operation, maintenance, and monitoring activities to be
undertaken after the Department has approved construction of the Remedial Design,
including the number of years during which such activities will be performed (where
appropriate) and a specific description of the criteria to be used to decide when operation
of such activities may be discontinued. : :




P— A 4

6. A contingency plan to be implexﬁented if any element of the Remedial
Design fails to achieve any of its objectives or otherwise fails to protect human health or
[the environment;

7. A health and safety plan for the protection of persons at and in the
vicinity of the Site during and after construction. This plan shall be prepared in
accordance with 29 CFR 1910 by a certified health and safety professional; and

8. A citizen participation plan which incorporates appropriate activities
outlined in the Department’s publication “Citizen Participation in New York’s
[Hazardous Waste Site Remediation Program: A Guidebook,” dated June 1998, any
subsequent revisions thereto, and 6 NYCRR Part 375.




EXHIBIT “K”

OM&M WORK PLAN REQUIREMENTS

The OM&M Work Plan shall provic_le for:

1 Operation and maintenance of engineering controls and/or treatment
systems; '

2. Maintenance of institutional controls, where applicable;

3. Yearly certification by a Professional Engineer of the continued
effectiveness of any institutional and/or engineering controls, where applicable. The
certification must identify the required controls and evaluate whether the controls should
remain in place and effective for the protection of public health and/or the environment;

4, A monitoring plan which describes the measures for monitoring the
Eerformance and effectiveness of the remedy at the Site;

9 A contingency plan which describes procedures which may be required to
fprotect and/or maintain the operation of the remedy in the event of an emergency, such
as a fire, spill, tank or drum overflow or rupture, severe weather, or vandalism;

6.  Ahealth and safety plan and a list of records and references;

7.  Monitoring and reporting of the performance and effectiveness of the
[remedy, both short and long-term, by: ‘ '

hlm (D  Assessing compliance with actual or equivalent discharge permit
imits; ' :
(i)  Assessing achievement of the remedial performance criteria; and,

(iii) Sampling and analysis of appropriate media.

8. A determination that the remedy is complete by demonstrating that the
remedial action objectives have been achieved.




EXHIBIT “L>

RECORD OF DECISION




Glossary of Terms
The following terms shall have the following meanings:

“BPM Director”: the Director of the Bureau of Program Management within the Division of
Environmental Remediation.

“CERCLA™. the Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as
jamended, 42 U.S.C. 9601 et seq.

“Day”: a calendar day. In computing any period of time under this Order, where the last day would fall on
|a Saturday, Sunday or State holiday, the period shall run until the close of business of the next working
day.

“Department”: the New York State Department of Environmental Conservation,

“Director”: the Division Director, Division of Environmental Remediation.

“ECL": the Environmental Conservation Law, Chapter 43-B of the Consolidated Laws of New York, as
amended.
L‘Fea‘:.il:»ility study™: a study undertaken to develop and evaluate options for remedial action. The
asibility study emphasizes data analysis and is generally performed concurrently and in an interactive
hion with the remedial investigation, using data gathered during the remedial investigation. The term
also refers to a report that describes the results of the study. (See 6 NYCRR Part 375)

[‘Force Majeure Event™: an event which is brought on as a result of fire, lightning, earthquake, flood,
pdverse weather conditions, strike, shortages of labor and materials, war, riot, obstruction or interference
by adjoining landowners, or any other fact or circumstance beyond Respondent’s reasonable control.

[“Inactive Hazardous Waste Disposal Site Remedial Program” or “Remedial Program™ activities
ndertaken to eliminate, remove, abate, control, or monitor existing health hazards, existing environmental
ds, potential health hazards, and/or potential environmental hazards in connection with the Site and

‘Interim Remedial Measure” or “IRM”: a discrete set of activities, including removal activities, to address

oth emergency and non-emergency Site conditions, which can be undertaken witheut extensive
nvestigation or evaluation, to prevent, mitigate, or remedy environmental damage or the consequences of
environmental damage attributable to the Site. (See 6 NYCRR Part 375)

‘National Contingency Plan” or “NCP": the National Oil and Hazardous Substances Pollution
Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. 9605, and codified at 40
C.F.R. Part 300, and any amendments thereto.

(NL"; the Navigation Law, Chapter 37 of the Consolidated Laws of New York, as amended.

‘OH&M”: the Office of Hearings and Mediation Services.

“OM&M”: post-construction operation, maintenance, and monitoring; the last phase of a remedial
program, which continues until the remedial action objectives for the Site are met.

““Order”: this Order and all exhibits attached hereto.

[“Professional Engineer”: an individual registered as a professional engineer in accordance with Article 145
fof the New York State Education Law. If such individual is a member of a firm, that firm must be




authorized to offer professional engineering services in the State of New York in accordance with Article
145 of the New York State Education Law,

“Record of Decision” or “ROD”: the document reflecting the Department’s selection of a remedy relative
to the Site or any Operable Unit thereof. The ROD shall be attached to and made enforceable under this
Order as Exh.iblt YL®

“Remedial Action™: those activities, except for OM&M, to be undertaken under this Order to implement
the ROD.

‘“Remedial Investigation” or “RI”: a process undertaken to determine the nature and extent of
contamination, The remedial investigation emphasizes data collection and site characterization and
generally is performed concurrently with the feasibility study. It includes sampling and monitoring, as
necessary, and includes the gathering of sufficient information to determine the necessity for and the

proposed extent of the program and to support t.he evaluation of proposed alternatives. (See 6 NYCRR
Part 375)

“Site Characterization”or “SC”: a process undertaken to allow the Department to determine whether a
consequential amount of hazardous waste has been disposed at a Site and, if so, whether the contamination
presents a significant threat to public health and/or the environment.

“Spill Fund”: the New York State Environmental Protection and Spill Cempensatlon Fund as established
by Article 12, Part Three of the NL.

“State Costs”: all the State’s response expenses related to this Site, including, but not limited to, direct’
labor, fringe benefits, indirect costs, travel, analytical costs, and contractor costs incurred by the State of
ew York for negotiating, implementing, overseeing, administering, or enforcing this Order, and any other
sponse costs as defined under CERCLA. Approved agency fringe benefit and indirect cost rates will be
pplied.

“Termination Date™: the date that this Order is terminated pursuant to Paragraph X1II.

“USEPA”: the United States Environmental Protection Agency.




EXHIBIT “B”

Map of Site




i
M Al e L
LEGE
—— e PmOPLATY LT ' ;
[ T slelele
!
Q-
RO ANEL
oul-8 ns._h._.ifxuu
ﬁ REWEDIAL ARCA
1-¢ ILOING,
R e
TERFRON]
soiooy
WLECEON B
J
el g
g 45
> mwm
m Wiz “_ .mw
| t _— v ~
TILLD FWSTHG CORDINONS, ARCAS OF COMLIIM AMD PROSDSID ACTOMS, FRURL PRI- 1, /. ..\\ ‘ .ﬁgf EXHIBIT E
3 IISSAMER & CLANKE, pIC., DOUNDARY SURVCY FOR BUITALD UNIAN MDNCWAL ATENCY, PARE OF LOTIS) 16 ¥ e e
GV BUrvaLo. D . wh- 130, BAME TRy 2y B 0PI B AANCE N 18767651




EXHIBIT

B



———

]
E

anh

B ":uian

Wm“
bt

\\

]

Jigt ﬁ
M
NI

3

4 iilllIAN ..
SEEE 83 N\

E:’l? Egﬁg 55 )

%’j 3535 ;E. ‘\

7

x5 g

at‘%‘@%‘;} \\ .l E
i O\
i

¥

a
S sos ”

S P

o

o5 Ov44




Erie County On-Line Mapping System

Parcel Detail Report

Address: 95 FOURTH
SBL: 110.12-1-23.11
Report generated: 4/16/2013 3:21:53 PM

g

g ¥ Ko<
Parcel Detail Map

PIN: 140200110’1'200001023110
SBL: 110.12-1-23.1%

Address: 95 FOURTH

Owner 1: CITY OF BUFFALO
‘Owner 2:

Mailing Address: 920 CITY HALL
City/Zip: BUFFALO NY 14202
Municipality: City of Buffalo
Property Class: 612

Class Description: C - School
Front: 1.5

Depth: 288

Deed Roll: 8

Deed Book:

Deed Page:

Deed Date;

Acreage: 13.61
Total Assessment: $4,932,190
Land Assessment: $674,550
County Taxes: $0
Town Taxes: $0

School Taxes: 30

. Village Taxes: $0

School District: CITY OF BUFFALO
Year Buile 0

Sqft Living Area: ¢

Condition: 0

Heating: 0

Basement: 0

Fireplace: 0

Beds: ¢

Baths: 0

Erle Caunty, #s offidals, and its employees assume no- responsibllity or fegal liability for the accuracy, completeness, reflability, timeliness, or
usefulness of any Information provided, Tax patcel data was prepared for tax purposes only and s not to be feproduced or used for surveying or
conveyandng. This map Is a user generated static output:from an Intemet mapping site and s for reference only. Data layers that appear on this
map may or may not be accurate, current, or otherwise relfable.



www.LandMaxData.com

General"l’rogggx Description

Page 1 of 1

Prop. Address: 95 FOURTH

Mnnicipuﬁtg: CITY OF BUFFALO Town Swis Code: 140200 / BUFFALO CITY

otiis 110.120-0001-

Owner: CITY OF BUFFALO Tax / Map Acctf 023.1100000 School Dist: BUF CITY
Owner2: Print Key: 110.12-1-23.11 School Code: 140200
Owner Mailing: 920 CITY HALL Deed Book 7 Page: /
BUFFALO, NY 14202 Sub Div: Phone Number;
Misc:
Structural Characteristics
Bldg Sq Feet: 177752 Built: 0 Uses As 1:
1st Floor: 0 Story Height: 15° Uses As2:
2nd Floor: 0 Heat: No. Of Bldgs:
House Type: Fireplaces: 0 Rcsid:n:iniUniié:__]
Bedrooms: 0.0 Fuel: Exterior:
Bath: 0.0 Waler: PUBLIC Garage: 0
Basement: Sewer: PUBLIC Number Stories: 2.0
Basement SF: 0 Utilities; GAS & ELEC Central Air: NO
Improve 1/YR: Size 1:0X 0 Total SqFT 1: 0
Improve 2 / YR: Size2:0X 0 Total SqFT 2: 0
Improve 3/ YR: Size3:0X0 Total SqFT 3: 0
Improve 4/ YR: Size 4:0% 0 Total SqFT 4: 0

Land Characteristics
* Acrenge : 15.53
Class Code: 612
East /Longitude: 1067360./-78.8853326

Tax / Assessment Data___

Tax / Map Acct #:110.120-0001-023,1100000
Total Asscssment: $4,932,190.00
Land: $674,590.00
Old Assessment: $4,932,190.00

Assessor Full Market :
Value: $4,982,010.00

Sales Information
Sales Price: Sales Date:- Grantor:

$0.00 11

htip://www.landmaxdataserver.com/Scripts/foxweb.exe/land max/newnrintthic?atartat= £ lnminT—dnmn

Land SqFt: 676487
Class Name: SCHOOL LotSize: 1514 X 288
North / Latitude 1052210 / 42.8874672

School Tax: $62,540.17
County Tax: $0.00 actual
City Tax: $0.00 STAR Exemption: 4,932,190
Account #: 1040050

ARMS

Deced Book/Page:  Deed Type:  Deed Valid: Length:

/

AN FinAaa
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6.0  Operation, Maintenance, and Monitoring ( OM&M) Plan

The Order on Consent requires an Operation, Maintenance, and Monitoring (OM&M)
Plan to provide for all activities required to maintain and monitor the effcc't;i\-reness -of the IRM at
the Site. The project involved complete removal of soil and fill within the limits of the former
Wilkeson S__I_ip_ that exceeded the SSALs, Although data from previous characterizations
suggested there was a zone between OU-2A: and OU-2B that met the SSALs; the project
included removal of this material. At each end of the project, a flowable fiil and clay plug was
placed to isolate the clean fill from future groundwater migration from the abandoned sewer to
the east and the former Erie Canal to the west, Asa result of the complete removal, any potential
threat associated with the former Service Center Site:to the public and environment associated
with the Site has been eliminated. Groundwater monitoring is being evaluated in conjunction

with the related Brownfield project.

6.1  Vapor Extraction System/Concrete Slab

As required by the approved IRM Work Plan, a sub-slab de_pmssurizatian!vapor
extraction system was installed (see Sheet 5 of the As-Built Drawings [bound separately]),
although there was no accumulation of site related vapors in the ctawl space of the. school prior
to the IRM. This system was installed as a‘conservative measure (in case vapors developed after
the remediation). The potential for vapors to migrate under the building was further limited by
the removal of all potentially site related materials from beneath the building, placement of
flowable fill in the excavation under the building, and placement of flowable fill within the 5-
foot diameter culvert in OU-2C. After startup and testing, the system will be monifored ‘and
maintained by WSP Engincering as a contractor to QLT Buffalo LLC on behalf of the
Respondent under the Order on Consent. The institutional controls will ensure the replaced
section of the concrete crawl space floor will not be removed or damaged without adequate
alternative protections.

A WSP Engineering representative will periodically (not to exceed 12 months betieen
inSp,cctibn's_) check to ensure that the system is operating and the concrete slab remains in good

condition. The inspection form (at the end of this section) will be completed and signed by the



WSP Engineering representative conducting the inspection. In the event that the. inspection
reveals that the fan is no longer operating or major cracks in the teplaced floor slab are present,
WSP Engineering will make arrangements for the fan to be replaced and/or cracks repaired. The
fan will be replaced to match existing equipment (existing fan product information is provided as
Appendix R) or use of ‘updated equipment if the existing model ismo longer reasonabl ¥ available.
Cracks in the concrete will be repaired ‘with common concrete repair materials (grout) and
sealant (Appendix N).
A true and accurate copy of the filed institational controls is provided as Appendix R.

6.2 Groundwater Monitoring Program

A groundwater -mbn'i'toring__prb'_gram [Site Management Plan for Former Buffalo Setvice
Center Site (C915194) and Buffalo Urban Renewal Agency West Site (C915195), dated October
2, 2006, prepared by ESC Engineers of New York)] was developed in conjunction with the
related Brownfield Project. The groundwater at the Site was pumped and treated to depress the
groundwater table during excavation activities. Groundwater flow toward the school from the
€ast-and west is limited by the flowable fill and clay plugs installed in the former slip as part of
the remedy.

Groundwater monitoring relating to the Brownfield Site will be conducted for two years
on an annual basis. Based on the findings from the first two years of monitoring, NYSDEC will
evaluate the need for any ad&iﬁonalmonit_oﬁng. based on data and information provided by WSP

Engineering,.

6.3  Reporting

WSP Engineering will prepare a brief letter report for annual submittal to the NYSDEC.
The timing of submittal of the first report will be approximately | year from approval of this
Certification. Report.  The report will include a description of the inspections and any
maintenance required, The inspection forms completed by the WSp Engineering representatives

will be attached to the report.



Appendix S — Construction Completion Report

Fourth Street Utility Corridor Excavation

N



