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DEVAPRASAD PLLC
119 WASHINGTON AVENUE

DECLARATION of COVENANTS and RESTRICTIONS |ALBANY, NEW YORK 12210
P

THIS COVENANT is made the ﬁf day ﬂ_ﬂggfof 201% by Patriot Wheatfield
Associates,LP and Patriot Wheatfield Associates Il, LP, limited partnerships organized and
existing under the laws of the State of New York and having an office for the transaction of
business at 1200 Liberty Ridge Drive, Suite 115, Wayne, Pennsylvania 19087

WHEREAS, the Ekonol Polyester Resins site located in the Town of Wheatfield,
County of Niagara and State of New York is the subject of a Veoluntary Cleanup Agreement
executed by BP America Inc (herelnafter the “Agreement”) as part of the New York State
Department of Environmental Conservation’s (hereinafter “the Department”) Voluntary
Cleanup Program, a copy of which is attached hereto as Exhibit A; and

WHEREAS, the Ekonol Polyester Resins sife is the real property known as and
located at 6600 Walmore Road in the Town of Wheatfield, County of Niagara, State of New
York; being the lands conveyed by Saint Gobain Abrasives Inc. to Patriot Wheatfield
Associates LP by deed dated September 20, 2006 and recorded in the Niagara County
Clerk’s Office in Book 3382 of Deeds at Page 221; also being the buildings and
improvements conveyed by Patriot Wheatfield Associates LP to Patriot Wheatfield
Associates {l, LP by deed dated June 28, 2007 and recorded in the Niagara County Clerk's
Office in Book 3408 of Deeds at Page 938 (hereinafter the Property”). The Property is
administratively identified by tax parcel number 294000-146-000-0001-009-002 and is more
particularly described in Appendix “A” attached to this Declaration of Covenants and
Restrictions (hereinafter "Declaration”) and by reference made a part hereof: and

WHEREAS, the Department appioved a remedy to eliminate or mitigate all
significant threats to the environment presented by the contamination at the Property and
such remedy requires that a portion of the Property be subject to particular restrictive
covenants and restrictions (hereinafter “the Remedy”); and

WHEREAS, it is the intention of the parties to impose the terms of this Declaration on
the portion of the Property depicted within the Environmental Easement Areas shown on a
map attached to this Declaration as Appendix "B" and by reference made a part hereof
(hereinafter “Environmental Easement”). The Environmental Easement is more particularly
described in Appendix “C” attached to this Declaration and by reference made a part hereof

NOW, THEREFORE, Patriot Wheatfield Associates, LP and Patriot Wheatfield
Associates ll, LP, for themselves and their successors and/or assigns, covenant that:

1. There shall be no construction, use or occupancy of the Environmental Easement
that results in the disturbance or excavation of the soils of the Environmental
Easement which threatens the integrity of the engineering controls or which resuit
in unacceptahle human exposure to contaminated soils within the Environmental
Easement absent written approval by the Department  If the Department shall no
longer exist, written approval for construction, use or occupancy of the
Environmental Easement shaff be obtained from any New York State (hereinafter

ORIGMAL FILED “State”) agency or agencies subsequently created to protect the environment of
X the State andfor the health of the State’s citizens (hereinafter referred to as
MAY 2 2 2014 “Relevant Agency”)
WAYNE £ JAGOW
NIAGARA COUNTY CLERK
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a Following Depariment or Relevant Agency approval for construction, use
or gcclupancy within the Environmental Easemeant, alt work shall comply
with the terms of the Department approved Site Management Plan
(hereinafter “SMP"), including, but not limiled to, the following
requirements:

i Any soils excavated from the Environmental Easement shall be
observed for staining of soils During any excavation of the
Environmental Easement, the presence of water and utilities
should be noted. These observations shall be recorded by the
party engaged in the excavation of soils, whether it is the owner of
the Environmental Easement and/or any party actively remediating
the soils or groundwater within the Environmental Easement

{hereinafter "Remediating Party”)

ii. Soils that exhibit obvious visual or olfactory signs or impacts or
have sustained PID readings above 10ppm shall not be used for
backfill of the excavation and should be staged for proper
disposal Staged soils to be characterized for disposal will be
placed on poly plastic and covered with plastic, or contained in a
roll-off container or soil drums.

iii. Prior to any construction of an enclosed structure located within
the Environmental Easement, the parly engaged in the
construction activities or the owner of the Environmental Easement
must (1) perform a soil vapor intrusion (SVI} evaluation to
determine whether mitigation measure are necessary to eliminate
potential exposure to vapors in the proposed structure(s); or (2)
include a SV!| mitigation system as an element of the building
foundation.

iv  Prior to conducting a SVI evaluation or installing a SVI mitigation
system, a work plan must be submitted to the Depariment or
Relevant Agency and the State Department of Heaith.

2. Within the Environmental Easement, an asphalt cap has been instalied over the
bicreactor in conjunction with the Remedy as described in more detail in the
SMP. The owner of the Environmental Easement shall not remove and shall
properly maintain the asphalt cap until such time that the removal of the asphalt
caps is approved by the Department or the Relevant Agency. The location of the
asphalt caps is depicted as the “Area of Engineering Control” in Appendix B,
This area is also more particularly described in Appendix “D” of the Declaration
which by reference is made a part hereof.

3. Absent a written waiver from the Department or Relevant Agency, the owner of
the Environmental Easement shall not disturb, remove, or otherwise interfere with
the installation, use, operation, and maintenance of the engineering controls
required for the remediation of the Environmental Easement (hereinafter “the
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Remedy”) The engineering controls are described in more detail in the in the
SMP.

. The owner of the Environmental Easement and/or Remediating Party shall
continue in full force and effect any institutional and engineering controls,
including the OM&M Work, required under the Agreement and maintain such
controls unless the owner or Remediating Party first obtains permission fo
discontinue such controls from the Department or Relevant Agency, subject to
the modifications as approved by the Department or Relevant Agency.

Absent a written waiver from the Depariment or the Relevant Agency, the
Environmental Easement shall only be used for commercial or industrial use

purposes.

~ Absent a written waiver from the Department or Relevant Agency, the Owner of
the Environmental Easement shall prohibit the use of the groundwater underlying
the Environmental Easement without treatment rendering it safe for drinking

water or for industrial purposes, as appropriate.

The owner of the Environmental Easement shall provide a periodic certification,
prepared and submitted by a professional engineer or environmental professional
acceptable to the Department or Relevant Agency, which will certify that the
institutional and engineering controls required for the Remedy comply with the
covenants of this Declaration

This Declaration is and shall be deemed a covenant that shall run with the land
and shall be binding upon all future owners of the Envircnmental Easement, and
shall provide that the cwner and its successors and assigns consent fo
enforcement by the Department or Relevant Agency of the prohibitions and
restrictions that the Voluntary Cleanup Agreement requires fo be recorded, and
hereby covenants not to contest the authority of the Department or Relevant

Agency to seek enforcement.

Any deed or conveyance of the Environmental Easement shall recite, unless the
Department or Relevant Agency has consented in writing to the termination of
such covenants and resfrictions that said conveyance is subject to this

Declaration of Covenants and Restrictions
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IN WITNESS WHEREOQF, the undersigned havé executed this instrument the day
written below.

DATED:
Patriot W eatﬁe!d AssocnatesJLP
M . Bt TR R TRLD,
AT ,27,:1&:\* By: K_Jb
Name: _ e (S OTSMee
Titfe: YACE RS VDSSS
DATED: Patriot Wheatfield Associates II, LP
By:
Name:
Title:
STATE OF ?P‘ )
)ss.
COUNTY OF (Ve tad.- )
e 20

On the AN 77 day of W2l | 20437 before me, the undersigned, a notary public in and for
said state, personally appéared ___ M N S WWMPXZ/ personally known to me or
proved to me on the basis of sataéfactory evidence to be the individual{s) whose name(s) are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same in
his/herftheir capacity, and that by his/her/their signature on the instrument, the individual(s) or the

persan(s) upon behalf of which the individual(s) acted, e ﬁhe instrument,

Notary Puf)ltc / / \

LOMMONWEALTH OF PENNSYLVANIA k
] Notarial Seal
Jennifer Coyle, Notary Public
Tredyffrin Twp., Chester County
My Comimission Expires Sapt. 1, 2015
MEMBER, CENNSYLVANIA ASSOCIATION OF NOTARIES

i
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IN WITNESS WHEREOF, the undersigned have executed this instrument the day
written below.

DATED:
Patriot Wheatfield Associates LP
By:
Name:
Title:
DATED: Pafriot Wheatfield Associates i, LP
@y TP s 1T e
Magon 27,0004 By: prd
Name: P Sooastared
Title: NACE @S\ TR
STATE OF p/k )
b ‘ Jss .
COUNTY OF [rng 478 )
a0

On the 2\_"1 day of MM 2613, before me, the undersigned, a notary public in and for
said state, personally appeared Mfﬂ\i 5 Weg s ved personally known to me or
proved to me on the basis of satis‘?actory evidence to be the individual(s) whose name(s} are
subscribed to the within instrument and acknowledged io me that he/she/they executed the same in
his/her/their capacity, and that by his/fher/their signature on the instrument, the individual(s) or the

person(s) upon behalf of which the individual(s) acted, Zé?ted the eréngf \

( otaq/PublU /

COMMONWEALTH OF PENMEYLVANIA
Natar!a! Seal
Jenrifer Coyle, Notary Public
Tredyfirin Twp., Chester County
My Commission Expires Sept. 1, 2015
MEMBER, PENKSYLVANIA ASSOTIATION OF NOTARIES
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CONSENT

U S. Bank National Association, successor to Bank of America, N.A. {successor by merger to LaSalle
Baunk National Association), as Trustee for J P.Morgan Chase Commercial Mortgage Securitiecs Corp. J.P Morgan
Chase Commercial Mortgage Securities Trust 2008-C2 (“Mortgagee”), successor in interest to Wells Fargo Bank,
National Association, is the successor mortgagee under that certain Mortgage, Assignment of Leases and Rents,
Security Agreement and Fixture Filing dated September 20, 2006, and recorded on December 5, 2006, in the Office
of the Niagara County Clerk, as Document Number 2008155, Mortgage Book 5232, Page 655, as assigned to CIBC
Inc, a Delaware corporation, by that certain Mortgage dated as of July 19, 2007 (as assigned, the “Security
Instrument™), and is the holder of that certain Promissory Note made by Patriot Wheatfield Associates, L P, a New
York limited partnership, whose obligations were assumed by Patriot Wheatfield Associates 11, L.P, a New York
limited partnership (“Botrower”), which is secured by the Security Instrument, and as such mortgagee and holder,
joins in the execution of the annexed Declaration of Covenants and Restrictions (the “Declaration”) for the sole
purpose of consenting to, and subordinating the lien of the Security Instrument to, the Declaration and all covenants,
restrictions, conditions and easements contained in the Declaration upon Borrowet’s property. Notwithstanding the
immediately prior sentence, nothing contained in this Consent shall be deemed to subordinate the Security
Instrument to any financial obligation set forth in the Declaration nor shall anything in this Consent be deemed to
obligate Mortgagee with respect to any financial obligation or payment for any lien that may arise from the
Declaration, and the Security Instrument shall remain prio: and superior to any such liens or covenants created by
the Declaration and any and all financial obligations set forth or created therein.

Except as expressly stated herein, nothing contained herein shalt be deemed to modify or amend the terms
of the Security Instrument, and the Secwrity Instrument shall remain in full force and effect without change. The

Declaration shall qot be amended without the prior written consent of Mortgagee

Dated: April , 2014 MORTGAGEE:

U.S. BANK NATIONAT ASSOCIATION, successor to Bank of
Arnerica, N.A (successor by merger to LaSalle Bank National
Association), as Trustee for I P Morgan Chase Commercial
Mortgage Securities Corp. I.P Morgan Chase Commercial Mortgage
Securities Trust 2008-C2

By: Wells Fargo Bank, N A , as Master Servicgr No. 2

By: @_‘ﬁﬁ/ﬁ |

Name:

Br:
Title: QEE-I H,i Presicent

STATE OF CALIFORNIA
§

R

COUNTY OF ALAMEDA

2
On the /ﬁf day of April, 2014, before me, the undersigned, personally appeared
() ) pelsonally known to me or proved to me on the basis of satisfactory

evidence to be the individual whose name is subsctibed to the within instrument and acknowledged to me that
@S‘Eé executed the same m@/hct capacity, and that by@hﬁ signature on the instrument, the individual, or the
person upon behalf of which the individual acted, executed the instrument )

commission # 2000434 J}/\DZQ %Z Y M

-4
Nutary; Public - . Galifornia § No bl
Alarmeda County ta}y
My Comm. Expires Jan B, 2017 g

Wy

NOREEN SUTTERFIELD

e
Ty
'

US2008 5277788 1
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NEW YORK. STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION

In fhe Matter of the Implementation of a Yoluptary Cleanup Agreement

for: Ekonol Polyester Resins by: BP America, Inc.,, “Volunteer”
Site #: V00653-9 Index #: B9-0636-03-05

WHEREAS, the Department is responsible for the enforcement of the ECL and the NL
and such laws provide the Department authority to enter into this Agreement;

WHEREAS, the Department has established a Voluntary Cleanup Program to addiess
the environmental, legal, and financial barriers that hinder the redevelopment and reuse of

contaminated properties;

WHEREAS, Volunieer represents, and the Department relied upon such representations
in entering into this Agreement, that Volunteer’s involvement with the Site is limited to the
following: Volunteer is a former owner of the Site;

WHEREAS, the parties are entering into this Agreement in order to set forth a process
through which the Department will approve and the Volunteer will implement activities designed
to address in whole or ix part environmental contamination at the Site; and

WHEREAS, the Department has determined that it is in the public interest to enter into
this Agreement as a means 0 address environmental issues at the Site with private funds while.
ensuring the protection of human health and the environment;

NOW, THEREFORE, IN CONSIDERATION OF AND IN EXCHANGE FOR THE
MUTUAL COVENANTS AND PROMISES, THE PARTIES AGREE TO THE FOLLOWING:

L Site Specific Definitions

For purposes of this Agreement, the terms sct forth in the Glossary attached to, and made

for purposes of this Agi"eement, the following terms shall have the following meanings:

| A “Conterplated Use™ restricted commercial use excluding day care, child care and
medical care uses.

B “Existing Contamination™: chlorinated volatile organic compounds, semi-volatile
organic compounds and metals as described in the "Site Characterization Report/Ekonol
{ Polyester Resins Facility/ Wheatfield, New York" prepared by Paisons and dated February 2001
and “Phase TI Site Characterization at Ekonol Polyester Resins Wheatfield, New York” prepared
by Parsons and dated March 2003, The term also “1cludes contamination identified during the
implementation of this Agreement, the nature and extent of which were unknown or
insufficiently characterized as of the effective date of this Agreement, but which shall have been
flly characterized and addressed to the Department’s satisfaction.

C «Gite™ the eastetn portion of that parcel of real property located on 6660 Walmore
Road in the Town of Wheatfield, County of Niagara, New York bearing Tax Map Number

_____Yapartof this Agreeme <hall have the meanings ascribed to them in that Glossary. Inaddition, |
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146.00-1-9.2 as depicted on Exhibit “A” of this Agreement. Exhibit “A” {s a map of the Site
showing its general location.

B. sx/olunteer”: BP America, Ing., a corporaiion organized and existing under the
{aws of the State of Delaware and avthorized to do business in the State of New York and having
an office for the transaction of business at 4101 Winfield Road, Wamenville, I 6055 5.

I Development, Performance and Reporting of Work Plans

A Work Plan Labels

The work plans (“Work Plan” or “Work Plans”) under this Agreement shall be captioned

1as follows:
1 “Investigation Work Plan” if the Work Plan provides for the investigation
of the nature and extent of contamination at the Site;
2. “IRM Work Plan” if the Work Plan provides for an interim remedial
measuIe;
3. “Remedial Action Work Plan” if the Work Plan provides for the Site’s

remediation to cleanup levels sufficient to allow for the Contemplated Use of the Site; ot
4. “OM&M Work Plan” if the Work Plan provides for post-remedial

construction operation, maintenance, and/or monitoring.

B. Submission/Implementation of Work Plans

1. The first proposed Work Plan to be submitted under this Agreement shall
be submitted within forty (40) Days after the effective date of this Agreement. Thereafter, the
] Volunteer can submit such other and additional work plans it deems appropriate.

2. A proposed Work Plan shall be submitted for the Depattment’s review and
approval and shall include, at a minimum, a chronological description of the anticipated
activities, a schedule for performance of those activities, and sufficient detail to allow the
Department to evaluate that Work Plan A Professional Engineer must prepare, sign, and seal all
Work Plans other than an Investigation Work Plan. Upon the Department’s wiitten approval of a
Work Plan, such Department-approved Work Plan shall be incorporated into and become an
enforceable part of this Agreement and shall be implemented in accordance with the schedule
contained therein If the Department disapproves a Work Plan, the reasons for such disapproval
shall be provided in writing. In the event the Department disapproves a Work Plan, within
twenty (20) Days after receiving written notice of such disapproval, Volunteet shall elect in
writing to (i) modify or expand it; (i) complete any other Department-approved Work Plan(s);
(iii) invoke dispute resolution pursuant to Paragraph XTiT; ot (iv) terminate this Agreement
pursuant to Subparagraph XILA.

3 During all field activilies, Volunteer shall have on-Site a representative
who is qualified to supervise the activities undertaken, Such representative may be an employee
ot a consultant retained by Volunteer to perform such supervision.

C. Revisions to Work Plans




1 revisions to 2 Work Plan are required fo satisfy the objectives of such Work Plan, the
parties will negotiate revisions which shall be attached to and incorporated jnto the relevant
Work Plan and which shall be enforceable under this Agreement 1f the parties cannot agree
upon revisions to the relevant Work Plan, then umless the Volunteer 1AVaKES dispute resolution
pursuart to Paragraph X1II, either party may terminate this Agreement pursuant to Subparagiaph
XILA.

D. Submission of Final Repoits

1. In accordance with the schedule contained in a Work Plan, Volunteer shall
submit a final report which includes the caption of that Work Plan on the cover page. The final
report pertaining to that Work Plan’s implementation shall include but not be timited to: all data
generated relative to the Site and all other information obtained as part of the implementation of
the subject Work Plan; all of the assessments and evaluations required by the subject Work Plan;
4 statement of any additional data that must be collected; and “as built” drawings, to the extent
necessary, showing all changes made during construction. Additionally, the final report for an
Investigation Work Plan chall contain a certification by the person with primary responsibility
for the day to day performance of the activities under this Agresment that those activities were
performed in full accordance with the Investigation Work Plar, and all other Work Plan final
reports must conttain such certification made by a Professional Engineer with primary
responsibility for the day to day performance of the activities under this Agreement that all such
activities were performed in full accordance with the Depariment approved Work Plan.

L2 An OM&M Work Plan, if necessary, shall be submitted in accordance
with the schedule set forth in the IRM Work Plan or Remedial Action Work Plan.

E. Review of Submittals other than Work Plans

1. The Department shall timely notify Volunteer in writing of its approval or
! disapproval of each submittal other than a Work Plan. All Depaxtment—approved submittals shall
be incorporated into and become an enforceable part of this Agreement.

2 If the Department disapproves & submittal covered by this Subparagiaph, it
shall specify the reasons for its disapproval and may request Volunteer to modify or expand the
submittal. Within twenty (20) Days after receiving written notice that Volunteer’s submittal has
been disapproved, Volunteer shall elect in writing to either (i) modify or expand it; {if) complete
any other Department-approved Work Plan(s); (iii) invoke dispute resolution pursuant to
Paragraph XIII; or (iv) terminate this Agreement pursuant to Subparagraph XIL.A, If Volunteer
i {submits a revised submittal and it is disapproved, the Department and Volunteer may pursue

| iwhatever remedies may be available under this Agreement or under law.

3. Within sixty (60) Days of the Department’s approval of a final repott,
Volunteer shall submit such additional Work Plans as it proposes to implement. Failure to
submit any additional Work Plans within such period shall, unless other Work Plans are under
review by the Department or being implemented by Volunteer, result in the termination of this
Agreement pursuant {o Subparagraph XII B.

4 All approved finai reports shall be submitted to the Depaitment in an
clectronic format acceptable to the Department within thirty (30) Days of approval of such final

2
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report. If any document cannot be converted into electronic format, Volunteer shall so advise the
Department and, if the Department concuts, submit such document in an alternative format
acceptable to the Department.

F. Department’s Determination of Need for Remediation

The Department will determine upon its approval of each final report dealing with the
investigation of the Site whether remediation, or additional remediation as the case may be, is
needed to allow the Site to be used for the Contemplated Use.

1. The Department shall timely notify Volunteet if it determines that
remediation, or additional remediation, is not needed to allow {he Site to be used for the
Contemplated Use. If the Department determines that additional remediation is not needed and
such determination is based upon use restrictions, Volunteer <hall canse to be filed a Declaration
of Covenants and Restrictions in accordance with Paragraph X within sixty (60) Days of receipt
of the Department’s determination. Upon receipt of a copy of such instrument, the Department
will provide Volunteer with the Release described in Subparagt aph .LH.

2. If the Department determines that remediation, oz additional remediation,
is needed to allow the Site to be used for the Contemplated Use, Volunteet may elect to submit
for review and approval a proposed Work Plan (ot a revision to an existing Remedial Action
Work Plan for the Site) which addresses the remediation of Existing Contamination. Such
proposed Work Plan shail include, among other requirements, an evaluation of the proposed
yemedy considering the factors set forth in 6 NYCRR 375-1. 10(c)(1) through (c)(6), excluding
consideration of cost-effectiveness At 2 minimum, the remedial activities contemplated by the
proposed Work Plan must eliminate or mitigate all significant threas to the public health and/or
the environment and must result in the Site being protective of public health and the enviropment
for the Contemplated Use. The Department will notice a proposed Work Plan addressing the
Site’s remediation for public comment in accordance with Subparagraph ILG of this Agreement.
If Volunteer elects not to develop 2 Work Plan under this Subparagraph or either paity concludes
that a mutually acceptable Work Plan ander this Subparagraph cannot be negotiated, then this
Agreement shall terminate in accordance with Subparagraph XILA.

G. Notice of Proposed Work Plan for the Site’s Remediation

Whenever a Wotk Plan for the Site’s remediation (other than an [RM Work Plan) is
proposed, the Department will timely publish a notice in the Environmental Notice Bulletin to
inform the public of the opportunity to submit comments on the proposed Work Plan within
thirty (30) Days after the date of the issue in which the notice appears. The Department shall
timely mail an equivalent notice to the County of Niagara and Town of Wheatfield. The
Department shall timely notify Volunteer following the close of the public comment period

shether the proposed Work Flan needs to be revised  If the Department determines that

revisions are necessary for Site conditions fo be protective of the public health or the
to negotiate revisions to the

environment based upon the Contemplated Use, Volunteel agrees
proposed Work Plan in accordance with Paragt aph 11.C. If either party concludes that such
revisions cannot be negotiated, then this Agreement shall terminate in accordance with Paragraph

XI1. If the Department determines that no 1evisions aie required, then the Work Plan shall be
attachod hereto as Exhibit “B.”
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H Release and Covenant Notto Sue

UJpon the Department’s Aetermination that (1) Voluntest is in compliance with the
Agreement; (i) no requirerents other than those remedial actions, exclasive of OME&M
activities, already conducted at the Site, if any, are necessary Lo asswe that Site conditions are
protective of the public health and the environment based upon the Contemplated Use; and (iii)
Volunteer has complied, if required, with Paragi aph X, the Department shall timely provide
Volunteer with the Release and Covenant Not to Sue attached hereto as Exhibit “C,” subject to
the terms and conditions stated therein.

I Submission of Anmual Repoits, if required

In the event that the remedy for the Site, if any, ot any Work plan for the Site requires
operation, maintenance, and monitoring (OM&M), including reliance upon institutional or
engineering controls, Volunteer shall cause the filing of an annual report by the 1% Day of the

Hmonth following the anniversary of the start of the OM&M. Volunteer shall file such anmual

report until the Department determines that the Site can be closed out and so notifies Volunteer
in writing. Such annual report shall be signed by a Professional Engineer and shall contain a
certification that any institutional and engineering controls put in place pursuant to this

| Agreement are still in place, have not been materially altered, and are still effective in achieving

their objectives. Volunteer shall notify the Department within twenty-four (24) hours of

discovery of amny upset, interruption, or termination of one or more controls without the prior

{approval of the Department. Further, Volunteer shall take all actions required by the Department

to maintain conditions at the Site that achieve the objectives of the remedy and/or the Wark Plan

{1and are protective of public health and the environment. Afl explanation of such upset,

interruption, or termination of one or more controls and the steps taken in response shall be

sncluded in the foregoing notice and in the annual report required by this Subparagraph as well as
in any progress reports required by Paragraph III. Volunteer can petition the Department for a

| determination that the institutional and/or engineering controls may be terminated. Such petition
st be supported by a Professional Bngineer stating that such controls are no longer necessary

for the protection of public health and the environment. The Department shall not unreasonably
withhold its approval of such petition

! il Progress Reports

Volunteer shall submit a written progress report of its actions under this Agreement to the
parties identified in Subparagraph XI.A.1 by the 10" Day of each month commencing with the
smonth subsequent to the approval of the first Work Plan and ending with the Termination Date,
unless a different frequency Is set forth in 2 Work Plan. Such reports shall, at a minimun,
include: all actions relative to the Site during the previous reporting period and those anticipated
for the next reporting period; all approved activity modifications (changes of work scope and/or
schedule); all results of sampling and tests and all other data received or gencrated by or on
behalf of Volunteer in connection with this Site, whether under this Agreement or otherwise, in
the previous reporting period, including quality assurance/quality conirol information,
information regarding percentage of completion, unresolved delays encountered or anticipated
that may affect the future schedule, efforts made to mitigate such delays, and information
regarding activities undertaken in support of the Citizen Participation Plan during the previous
reporting period and those anticipated for the next reporting period




v. Enforcement

This Agreement shall be enforcesble s 4 contractual agreement wnder the laws of the
State of New York Yoluniest shall not suffar any penalty or be subject to any procaeding o1
action if it cannot comply with any requirement of this Agreement as a result of a Force Majeure
Event provided it notifies the Department in writing within ten (10) Working Days of when it
obtains knowledge of any such event. Volunteer shall include in such notice the measures taken
and to be taken to prevent o1 minimize any delays and shall request an appropriate extension oI
modification of this Agreement Volunteer shall have the burden of proving by a preponderance
of the evidence that an event qualifies as a Foice Majeure Event pursuant to this Paragraph.

V. Entry upon Site

A, Volunteer hereby consents, uporn reasonable notice under the circumstances
presented, to entry upon the Site or areas in the vicinity of the Site which may be under the
confrol of Volunteer, by any duly designated officer or employee of the Department ot any State
agency having jurtsdiction with respect io the matters addressed in a Department- approved Work
Plan, and by any agent, consultant, contractor, or other person so authorized by the
Commissioner, all of whom shall abide by the health and safety rules in effect for the Site, for (i)
inspecting, sampling, and copying records related to the contamination at the Site; (iL)
implementing the activities under this Agrecment; and (iii) testing and any other activities
necessary o ensue Volunteer's compliance with this Agreement, Upon request, Volunteer shall
(i) provide the Departrnent with suitable office space at the Site, including access 0 @ telephone,

|to the extent available; and (ii) permit the Department full access to all non-privileged records

relating to matters addressed by this Agreement. Raw data is not considered privileged and that
portion of any privileged document containing raw data must be provided to the Department

B The Department shall have the right to take its own samples and scientific
imeasurements and the Department and Volunteer shall have the right to obtain samples,
duplicate samples, or both, of all substances and materials sampled. The Department shall make
the results of all sampling and scientific measurements taken under this Subparagraph available

to Volunieet.

V1.  Payment of State Costs

A Within forty-five (45) Days after receipt of an itemized invaice from the

Department, Volunieer shall pay to the Department a sum of money which shall represent

reimbursement for State Costs for work performed at or in connection with the Site prior fo the
effective date of this Agreement, as well as for negotiating this Agreement, and all costs
associated with this Agreement, through and including the Termination Date.

B Personal service costs shall be documented by reports of Direct Personal Service,
which shal! identify the employee nams, itle, biweekly salary, and time spent (in hours) on the
project during the billing period, as identified by an assigned time and activity code. Approved
agency fringe benefit and indirect cost rates ghall be applied. Non-personal service costs shall be
surmmarized by category of expense {e.g., supplies, materials, travel, contractual) and shall be

l Jocumented by expenditure reports The Department shall not be required to provide any other

documentation of costs, provided however, that the Department’s 1ecords shall be available
consistent with, and in accordance with, Article 6 of the Public Officers Law
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C Quch invoice shall be sent to Volunteer at the following address:

William B Rarber, CPG

Group Environmental Managament Co.
4850 East 49" Street, MBC3-147
Cuyahoga Heights, Ohio 44125

D. Bach such payment shall be made payable to the Department of Environmental
Conservation and shall be sent to:

Bureau of Program Management

Division of Environmental Remediation

New York State Department of Ervironmental Conservation
625 Broadway, Albany, NY 12233-7012.

E. Each party shall provide written notification to the other within ninety (90) Days
| of any change in the foregoing addresses.

E. Volunteer may contest, in writing, invoiced costs under Subparagraph VLA if it
‘believes (i) the cost documentation contains clerical, mathematical, or accounting errors; (ii) the
costs are not related to the State’s activities reimbursable under this Agreement; or (iii) the
Department is not otherwise legally entitled to such costs. If Volunteer objects to an invoiced
cost, Volunteer shall pay all costs not objected to within the time frame set forth in Subparagt aph
VI A and shall, within thitty (30) Days of receipt of an invoice, identify in writing all costs
objected to and identify the basis of the objection. This objection shall be filed with the BPM
Director, The BPM Director or the BPM Director’s designee shall have the authority to relieve
Volunteer of the obligation to pay invalid costs. Within forty-five (45) Days of the Department’s
determination of the objection, Volunteer shall pay to the Department the amount which the
BPM Director or the BPM Director’s designee determines Volunteer is obligated to pay or

” | commence 2n action or proceeding seeking appropriate judicial relief.
_ G In the event any instrument for the payment of any money due under this
: Agreement fails of collection, such failure of collection shall constitute a violation of this

| Agreement, provided (i) the Department gives Volunteer written notice of such failure of
collection, and (ii) the Department does not receive from Volunteer a certified check or bank
check within fourteen (14) Days after the date of the Department’s written notification.

VII  Reservation of Rights

Al 1 Except as provided in the Release and Covenant Not to Sue (Exhibit “C")
after its issuance and except as provided in Subparagraph VILA 2, nothing contained in this
Agreement shall be construed as barring, diminishing, adjudicating, or in any way affecting any
of the Department’s rights or authorities, including, but not imited to, the right to recover natural
resource damages, the right to take any investigatory or remedial action deemed necessary, and
the right to exercise summary abatement powers with respect to any person, including Volunteer.

_ 2. Except for the Department’s right to take any investigatory or remedial
action deemed necessary as a result of a significant threat resuliing from the Existing
Contamination or to exercise summary abatement powers, the Department shall not take any
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enforcement action under ECL Article 27, Title 13, under CERCLA, under the NL, or under
| comparable statutery or common law theories of remedial liability with respect to the Existing
Contaraination, to the extent that such contamination is being addressed under the Agreement,

against Veluntest or Volunieer’s grantees, SuCCEssors, 01 agsigns during the implementation of

this Agreemertt, provided such party 15 in compliance with the terms and provisions of this
Agreement, including, without limitation, the requirements of all Work Plans and amendments

thereto

B. Except as otherwise provided in this Agreement, Volunteer specifically reserves
all rights and defenses under applicable law to contest, defend against, dispute, or disprove any
action, proceeding, alle gation, assertion, determination, or order of the Department, including
any assertion of remedial liability by the Department against Volunteer, and further reserves all
rights including the 1ights to notice, to be heard, to appeal, and to any other due process
respecting any action or proceeding by the Department, including the enforcernent of this
Agreement. The existence of this Agreemert O Volunteer’s compliance with it shall not be
construed as an admission of any liability, fault, wrongdoing, or violation of law by Volunteer,

and shall not give rise to any presumption of law o1 finding of fact which shall inure to the
benefit of any third party.

C Except as ptovided in Subparagraph XIV.0, Volunteer reserves such rights as it
may have to seek and obtain contribution, indemnification, and/or any other form of recovery
from its insurers and from other potentially responsible parties or their insurers, for past or future
response and/or cleanup costs or such other costs or damages arising from contamination at the

{Site as provided under applicable law.

VI, Indemnification

Volunteer shall indemnify and hold the Department, the State of New York, and their
representatives and employees harmless for a1l claims, suits, actions, damages, and costs of every
name and description arising out of or resulting from the fulfillment or attempted fulfillment of
this Agreement by Volunteer prior to the Termination Date except for liability arising from (i)
| vehicular accidents occurring during travel to or from the Site; or (ii) from willfal, wanton, or
malicious acts or omlissions, or acts or omissions constituting gross negligence o1 criminal
behavior by the Department, the State of New York, and/or their 1epresentatives and employees
during the course of any activities conducted pursuant to this Agreement The Department shall
provide Volunteer with written notice no less than thirty (30) Days prior t0 commencing a
lawsuit seeking indemnification pursuant to this Paragl aph

IX. Public Notice

A Within thirty (30) Days after the effective date of this Agreement, Volunteer shall
causs to be filed a Department-approved Notice of Agresment, which Notice shall be
substantially similar to the Notice of Agreement attached to this Agreement as Exhibit “D,” with
the County Clerk in the county in which the Site is located to give all parties who may acquire
| any interest in the Site notice of this Agreement. Within thirty (30) Days of such filing (or such
longer period of fime as may be required to obtain a certified copy provided Volunteer advises
the Department of the status of its efforts to obtain same within thirty (30) Days), Volunteer shall
provide the Department with a copy of such instrument certified by such County Clerk tobe a




true and faithful copy. Volunieer may terminate such Notice on of after the Termination Date of
this Agreement

B Tf Volunteer proposes {0 convey the whole or any part of Vohmieer's ownership
interest in the Sile, or becomes aware of such conveyance, Volunteet shall, not fewer than forty-
five (45) Days before the date of conveyance or within forty-five (45) Days after becoming
aware of such conveyance, notify the Department in writing of the identity of the {ransferee and
of the nature and proposed date of the conveyance, and shall notify the transferce in writing, with
a copy to the Department, of the applicability of this Agreement. Howevel, such obligation shall
not extend fo the granting of any rights under any mortgage, deed, trust, assignment, judgment,
lien, pledge, security agreement, lease, or any other right accruing to 2 person not affiliated with
Volunteer to secure the repayment of money or the performance of a duty or obligation.

X Declaration of Covenants and Restrictions

A Within thirty (30) Days after the Department’s approval of a ‘Work Plan which

|| relies upon one of MOI® institutional controls, or within thirty (30) Days after the Department’s
determination pursuant to Subparagraph ILF.1 fhat additional remediation is not needed based
upon use restrictions, Volunteer shall submit to the Department for approval a Declaration of
Cavenants and Restrictions to run with the land which provides for covenants and restrictions
consistent with the Work Plan. The submittal shall be substantially similar to Exhibit “E.”
olunteer shall cause such instrument to be recorded with the County Clerk in the county in
which the Site is located within thirty (30) Days after the Departmient’s approval of such
instrament. Volunteer shall provide the Department with a copy of such instrument certified by
the County Clerk to be a tiue and faithful copy within thirty (30) Days of such recording {or such
longer period of time as may be required to obtain 2 cerlified copy provided Volunteer advises
the Department of the status of its efforts to obtain same within such 30 Day period).

B Volunteer or the owner of the Site may petition the Department to modify or
terminate the Declaration of Covenants and Restrictions filed pursuant to this Paragraph at such
time as it can certify that the Site is protective of human health and the environment for
residential uses without reliance upont the restrictions set forth in such instrument. Such
certification shall be made by 2 Professional Engineer. The Department will not unreasonably

withhold its consert

X1 Communications

A All written communications required by this Agreement shall be transmitted by
United States Postal Service, by private courier service, or hand delivered.

1 Communication from Volunteer shall be sent to:

Daniel King, P.E.

Division of Environmental Remediation

New York State Department of Environmental Conservation
270 Michigan Avenue

Buffalo, New Yok 14203-2999

Note: four copies (one unbound) of work plans are required to be sent,
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Gary Litwin

Bureau of Environmental Exposure Investigation
New Vark State Department of Health

Flanigan Square

547 River Street

Troy, New York 12180-2216

Note: two copies of work plans are required to be sent, and

James Charles, Esq.
Division of Environmental Enforc ement
New York State Department of Environmental

Conservation
270 Michigan Ave.
Buffalo, New Yok 14203-2 999

9 Communication from the Department to Volunteer shall be sent to:

William B. Barber, CPG

Group Environmental Management Co.
4850 East 49" Street, MBC3-147
Cuyahoga Heights, Ohio 44125

B. The Department and Volunteer reserve the right to designate additional or
different addressees for communication on written notice to the other.

C Each party shall notify the other within ninety (50) Days after any change in the
i1 addresses listed in this Paragraph XI or in Paragraph VL

%11, ‘Termination of Agyeement

A 1. Volunteer may elect in writing to terminate this Agreement without cause
while the Department may only elect o terminate this Agreement for cause, which shall be
established so long as the Department’s stated reason is not arbitrary and capricious. The
| Department shall include in its notice of termination the basis for its election to terminate this

Agreement.

2 In the event of either party’s election to terminate this Agrecment, this
Agreement shall terminate effective the 5" Day after the non-terminating party’s receipt of the
woitten notification terminating this Agreement, except that such termination shall not affect the
provisions contained in Paragraphs IV, VI and VIII and in Subparagraph XIV.C, nor Volunteer’s
obligation to ensure that it dogs not leave the Site in a condition, from the perspective of human
health and environmental protection, worse than that which prevailed before any activities were

commenced under this Agreement, which provisions and obligation shall survive the termination
of this Agreement,

B. Notwithstanding Subparagraph XILA, this Agreement shall terminate without
notice in the event that Volunteer fails to submit additional Work Plans in accordance with
Subparagraph II E, unless other Woik Plans are under review by the Department or being
! ;implemented by Volunteer.
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H efforts to resolve any differences ot disputes without resort to the procedures described in

resolution and a written statement of the issues in dispute, the relevant facts upon which the
| dispute is based, factual data, analysis, o1 opinion supporting its position, and all supporting

iicopy of such request and written statement shall be provided contemporaneously to tnc Director
.and to the parties listed under Subparagraph XI A 1.

XIII Dispule Resolution

A 1f Volunteer disagrees with the Depat rment’s notice of disapproval of a subinittal
ot a proposed Wotk Plan, disapproval of a final report, nullification of this Agreement pursuant
to Subparagraph XIV.A.2, or rejection of Volunteer’s assertion of a Force Majeure Event,
Volunteer may, within thirty (30) Days of receipt of such notice, request in writing informal
negotiations with the Department in an effort to resolve the dispute A copy of such request shail
be sent by Volunteer to the appropriate Remedial Bureau Chiefin the Department’s Central
Office. The Department and Volunteer shall consult together in good faith and exercise best

Subparagraph XILB. The period for informal negotiations shall not exceed thirty (30) Days
from Volunteer’s 1equest for informal negotiations. If the parties cannot resolve a dispute by
informal negotiations during this period, the Department’s position shall be considered binding
anless Volunteer notifies the Department in wiiting within thirty (30) Days after the conclusion
of the thirty (30) Day pericd for informal negotiations that it invokes the dispute resolution
provisions provided under Subparagraph XIILB.

B 1 Volunteer shall file with the OH&M a request for formal dispute

documentation upon which Volunteer relies (hereinafter called the “Statement of Position”). A

2. The Department shall serve its Statement of Position no later than twenty
(20) Days after receipt of Volunteer’s Statement of Position

3 Volunteer shall have the burden of proving by substantial evidence that the
Department’s position does not have a 1ational basis and should not prevail. The OH&M can
conduct meetings, in person or via telephone conferences, and request additional information
from either party if such activities will facilitate a resolution of the issues.

4 The OH&M shall prepare and submit a report and recommendation fo the
Director. The Director shall issue a final decision resolving the dispute in a timely manner. The
final decision shall constitule a final agency action and Volunteer shall have the right to seek
judicial review of the decision pursuant o Article 78 of the CPLR provided that Volunteer
notifies the Department within thirty (30) Days alter yeceipt of a copy of the final decision of its
infent to conumence an Article 78 proceeding and commences such ptoceeding within sixty (60)
Days after receipt of a copy of the Director’s final decision. Volunteer shall be in viclation of
this Agreement if it fails to comply with the final decision resolving this dispute within forty-five
(45) Days after the date of such final deciston, or such other time period as may be providedin . |
the final decision, unless it seeks judicial review of such decision within the forty-five (45) Day l

!

period provided. In the event that Volunteer seeks judicial review, Volunteer shall be in
violation of this Agreement if it fails to comply with the final Court Order ot seftlement within
thirty (30) Days after the effective date of such Order ot setflement, unless otherwise directed by
the Court. For putposes of this Subparagraph, a Court Order ot settlement shall rot be final until

the time to perfect an appeal of same has expired %
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5. The invocation of dispute resolution shall not extend, postpone, Ot modify
Volunteer’s obligations under this Agreement with respect fo any stem not in dispute unless ot

1 until the Department agrees v a Clourt determines otherwise. The invocation of the nracedures
set forth in this Paragraph Xil chall constitute a waiver of any andl all other administrative
remedies which may otherwise be available to Volunteer regarding the issue in dispute.

6 The Department shall keep an administrative record of any proceedings
under this Paragraph XIII which shall be available consistent with Article 6 of the Public

1l Officers Law.

7. Nothing in this Paragraph 11l shall be construed as an agreement by the

11 parties to resolve disputes through administrative proceedings pursuant to the State
Administrative Procedure Act, the ECL, or 6 NYCRR Part 622 or Section 3 75-2.1.

XIV. Miscellaneous

A, 1 Volunteer hereby certifies that all information known to Volunteer and al
information in the possession oF control of Volunteer and its agents which relates in any way fo
the contamination existing at the Site on the effective date of this Agreement, and to any past or
potential future release of hazardous substances, pollutants, or contaminants at or from the Site,
and to its application for this Agreement, has been fully and accurately disclosed to the
Department in conjunction with the Volunteer’s application for the Voluntary Cleanup Program.

2 Tf the information provided and certifications made by Volunteer are not
| materially accurate and complete, this Agreement, except with respect to the provisions of
Paragraphs IV, VI and VIII and Subparagraph XIV.0, at the sole discretion of the Department,
shall be null and void ab initio fifteen (15) Days after the Department’s notification of such
inaccuracy or incompleteness ot fifteen (15) Days after issuance of a final decision resolving a
dispute pursuant o Paragraph X1LI, whichever is later, and the Department shall reserve ali rights
that it may have, unless, howevet, Volunteer submits information within that fifteen (15) Day
time period indicating that the information provided and the certifications made were materially

{accurate and complete.

B Volumteer shall allow the Department to attend, and shali notify the Department at
{east seven (7) Working Days in advance of, any field activities to be conducted pursuant to this
Agreement, as well as any pre-bid meetings, job progress meetings, substantial completion
meeting and inspection, and final inspection and meeting; nothing in this Agreement shall be
1 construed to require Volunteer to allow the Department to attend portions of meetings whete

privileged matters are discussed.

C. Volunteer shall use “best cfforts” to obtain all Site access, permits, easements,
rights-of-way, rights-of-entry, approvals, institutional controls, or authorizations necessary o
perform Voluntesr’s obligations under this Agreement, except that the Department may exempt
Volunteer from the requirement to obtain any permit issued by the Department for any activity
that is conducted on the Site and that the Department determines satisfies all substantive
technical requirements applicable to like activity conducted pursuant to 2 permit. If, despite
Volunteer’s best efforts, any access, permits, easements, rights-of-way, rights-of-entry,
approvals, institutional controls, ot authorizations required to perform this Agreement are not
obtained within forty-five (45) Days afier the effective date of this Agreement o1 within forty-
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five (45) Days after the date the Department notifies Volunteer in writing that additional access
beyond that previously securad is necessary, Volunteer shall promptly notify the Departoment,
and shall include in that notification a shmmary of the steps Volunteer has taken to ohtain access.

| The Department may, as it deerns appropriate and within its authority, assist Volunteer in
obtaining access. If an interest in property is needed to implement an institutional control

required by a Work Plan and such intexest cannot be obtained, the Department may require

| Volunteer to modify the Work Plan pursuant to Subparagraph IL.C of this Agreement to reflect
1 changes necessitated by the lack of access and/or approvals.

D Volunteer shall not be considered an operator of the Site solely by virtue of
having executed and/or implemented this Agreement.

E. Volunteer shall provide a copy of this Agreement to each contractor hired to
perform work required by this Agreement and shall condition all contracts entered into to carry
out the obligations identified in this Agreement upon performance in conformity with the terms
of this Agreement. Volunteer or its contractor(s) shall provide written notice of this Agreement

11 to all subcontractors hired to perform any portion of the work required by this Agreement

Volunteer shall nonetheless be responsible for enstring that Volunteer’s contt actors and
subcontractors perform the work i1 satisfaction of the requirements of this Agreement.

E The paragraph headings set forth in this Agreement are included for convenience

1 of reference onty and shall be disregarded in the construction and interpretation of any provisions

11 of this Agreement.

G 1. The terms of this Agreement shall constitute the complete and entire

agreement between the Department and Volunteer concerning the implementation of the

1 activities required by this Agreement. No term, condition, understanding, or agreement

purporting o modify or vary any texm of this Agreement shall be binding unless made in writing
and subscribed by the party to be bound, No informal advice, guidance, suggestion, or comment
by the Department shall be construed as relieving Volunteer of Volunteer’s obligation to obtain
{such formal approvals as may be required by this Agreement. In the event of a conflict between
the terms of this Agreement and any Work Pian submitted pursuant to this Agreement, the terms
of this Agreement shall control over the terms of the Work Plan(s) attached as Exhibit “B”
Volunteer consents to and agrees not to contest the authority and jurisdiction of the Department

to enter into or enforce this Agreement.

2. i, Except as set forth herein, if Volunteer desires that any provision of

{this Agreement be changed, other than 2 provision of a Work Plan or a time frame, Volunteer
shall make timely wriiten application to the Commissioner with copies to the parties listed in

Subparagraph X1 A 1. The Commissioner or the Commissioner’s designee shall timely respond.

i, Changes to the Work Plan shall be accomplished as set forth in
Subparagraph I C of this Agreement.

1. Changes to a time frame set forth in this Agreement shall be
accomplished by a written request to the Department’s project attomey and project managet,
which request shall be timely responded to in writing. The Department’s decision 1elative to a
request for a time frame change shall be subject to dispute resolution pursuant to Paragraph XIIIL.
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H 1. If there are multiple partics signing this Agreement, the term
«olunteer” shall be read in the plural where required to give meaning to this Agreement.
Fusther, the obligations of Voluntesrs under this Agreement ars joint and several and the
insolvency of o1 failure by eny Volunteer to irnplement any chligations under this Agreement
shail not affect the obligations of the remaining Volunteer(s) fo carry out the obligations under
this Agreement. .

2. T Volunteer is a partnesship, the obligations of all general paitners,
including limited partners who act as general partners, to finance and perform obligations under
this Agreement and to pay amounts owed to the Department under this Order are joint and
several, In the event of the insolvency or other failure of any one o1 1Mo1e of the general partners
to implement the requitements of this Agreement, the 1emaining genetal partners shall coraplete

all such requirements.

3 Notwithstanding the foregoing Subpaagraphs XIV H 1 and 2, if multiple
parties sign this Agreement as Volunteers but not all of the signing parties elect, pursuant to
Subparagraph [LF.2, to implement a2 Work Plan, then ail Volunteers are jointly and severally
liable for each and every obligation under this Agreement through the completion of activities in
such Work Plan that all such parties consented to; thereafter, only those Volunteers electing to
perform additional work shall be jointly and severally liable under this Agreement for the
obligations and activities ander such additional Work Plan(s). The parties electing not to
implement the additional Work Plan(s) shall have no obligations under this Agreement relative fo
the activities set forth in such ‘Work Plan(s). Further, only those Volunteers electing to
implement such additional Work Plan(s) shall be eligible to receive the release and covenant not

to sue as provided under Subparagraph I1H.

I Except as provided in Subparagraph XIV O, and to the extent authorized under 42
1 S.C. Section 9613, New York General Obligations Law Section 15-108, and any other
applicable law, Volunteer shall be deemed to have resolved its Jiability to the State for purposes
of contribution protection provided by CERCLA Section 113(£)(2) for “matters addressed”
pursuant to and in accordance with this Agreement. “Matters addressed” in this Agreement shall
mean al] response actions taken 10 implement this Agreement for the Site and all response costs
incurred and to be incurred by any person oI party in connection with the work performed under
this Agreement, which costs have been paid by Volunteer, including reimbursement of State
Costs pursuant to this Agreement. Furthermore, to the extent authorized under 42 U.S.C. Section
9613(DH(3)(B), by entering into this administrative settlement of liability, if any, for some o1 all
of the response action and/or for some or all of the costs of such action, Volunteer is entitled to
seek contribution from any person except those who are entitled to contribution protection under

42U S.C. Section 9613(£)(2)

T Volunteer, Volunteer’s grantees, lessees, sublessees, SUCCESSOLS, and assigns shall
be bound by this Agreement. Any change in ownezship of Volunteer including, but not limited
to, any transfer of assets ot 1eal or personal property, shall in no way alter Volunteer’s
responsibilities under this Agreement. '

K All activities undertaken by Volunteer pursuant to this Agreement shail be
i performed in accordance with the requirements of all applicable Federal and State laws,
regulations, and guidance documents.




_ .. Unless otherwise expressly provided herein, terms used in this Agreement which

are defined in ECL Article 27, Title 13 or in regulations promulgated under such statute shall
have the meaning assigned t6 them undes said statute or regulations  Whenevet terms listed in
fhe Oloasary attached hersto are uzed in this Agreement o1 in the attachad Exhibits, the
definitions set forth in the Glossary shall apply. Inthe eventofa conflict, the definition set forth
in the Glossary shall control.

M. Volunteer’s obligations under this Agreement represent payment for or
reimbursement of response costs, and shall not be deemed to constitute any type of fine or

i penaity.

N.  This Agreement may be executed for the convenience of the parties hereto,
individually or in combination, in one or More counterpatts, each of which shall be deemed to
have the status of an executed original and all of which shall together constitute one and the

same.

O Volunteer and Volunteer’s employees, servants, agents, lessees, sublessees,
grantees, successors, and assigns hereby waive any right to pursue reimbursement of monies
expended by Volunteer priox to the Termination Date as against the State o1 the Spilt Fund, and
agree to indemnify and hold harmiess the Spill Fund from any and all legal or equitable claims,
suits, causes of action, or demands whatsoever with respect to the Site that any of same has or
may have as a result of Volunteer’s entering into or fulfilling the terms of this Agreement with
respect to the Site.

P. The effective date of this Agreement is the 10" Day after the date it is signed by
the Commissioner or the Commissioner’s designee.

DATED: SEP 10 2003 ERIN M. CROTTY, COMMISSIONER
NEW YORK STATE DEPARTMENT OF
ONMENTAL CONSERVATION

Dale A Deshoyers, Diredfor
Division of Environmental Remediation
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CONSENT BY VOLUNTEER

Voluntser hereby consents {o the issuing and entering of this Agreement, waives
Volunteer's right to a hearing herein as provided by law, and agrees to be bound by this
Agreement.

BP America, Inc.

Date:%@g_ﬂl@—f{?

DHXOC
STATE ORNEW-YORK )
) ss:

COUNTY OF CWw/AHOEA )

On the 24 day of 3 Tune , in the year 2003, before me, the undersigned,
personally appearedfirhad #. Frankoski personally known to me o1 proved to me on the basis
of satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within
instrument and acknowledged to me that he/shefthey cxecuted the same in his/her/their
capacity(ies), and that by his/her/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual(s) acted, executed the instrument.

r

£ e _
Signature and Office of individual
taking acknowledgment

DIANE LUPTAK, Notary Public
Siate of Ohio, Cuyahogo Counly
My Commission Expises Oct 29 2007

1£

Title:%w B
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EXHIBIT “A”

Map of Site
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EXHIBIT “B”

Department-Apnroved Work Plan(s)




EXHIBIT “C”

Release and Covenart Not to Sue

Tlnless otherwise specified in this letter, all terms used in this letter shall have the
meaning assigned to them uridei the terms of the Voluntary Cleanup Agreement entered into
between the New Yotk State Department of Environmental Conservation (the “Department”) and
BP America, [nc. (“Volungeer”), Index No B9-0636-03-05 (the “Agreement”).

The Department is pleased to report that the Department is satisfied that the Agreement’s
Work Plan(s) relative to the Site, Tocated t 6660 Walmore Road in the Town of Wheatfield,
County of Niagara, New Vork and consisting of the eastern pottion of the parcel having Niagara
County Tax Map Identifier number 146 00-1-9.2 has been successfully implemented.

The Department therefore, hereby releases and covenants net to sue, and shall forbear
from bringing any action, proceeding, or suit pursuant o the Environmental Conservation Law,
the NL or the State Finance Law, and from referring to the Attorney General any claim for
recovery of costs incurred by the Department, against Volunteer and Volunteer’s lessees and
sublessees, grantees, SUCCESSOLS, and assigns, and their respective secured creditors, for the
further investigation and remediation of the Site, based upon the release or threatened release of
Covered Contamination, provided that (a) timely payments of the amounts specified in Paragraph
V1 of the Agreement continue to be or have been made to the Department, (b) appropriate deed
sestrictions remain recorded in accordance with Paragraph X of the Agreement, and {¢) Volunicer
and/or its lessees, sublessees, SUCCESSOIS, OI assigns promptly commence and diligently pursue to
completion the Work Plan providing for OM&M, if any. Nonetheless, the Department hereby
reserves all of its respective tights concerning, and such release and covenant not to sue shall not
extend to natural resource damages or to any further investigation or remedial action the

Department deems necessary:

. due to migration off-Site of contaminants resulting in impacts that arc not inconsequential
to environmental resources, to human health, or to other biota and to off-Site migration of
petroleum;

. due to environmental conditions or information related to the Site which were unknown

at the time this Release and Covenant Not to Sue was issued and which indicate that the
Contemplated Use cannot be implemented with sufficient protection of human health and

the enviromment;

. due to Volunteer’s failure to implement the Agreement to the Department’s satisfaction;
or

. due to fiaud committed by Volunteer in entering into or implementing this Agreement




Additionally, the Department hexeby reserves all of its 1ights concerning, and any such
release and covenant not to sue shall not extend to Volunteer nor to any of Volunteer’s lessees,
sublessees, SHECOSSOs, O A5$igNS who cauze ot allow a release or threat of relasse at the Site of
any hazardous substance (as that term is defined at 42 USC 9601[14]) or petraleum (as that term
is defined in Navigation Law § 172[15]), other thart Covered Contamination; or cause ot allow
the use of the Site to change from the Contemplated Use to one requiting a lowet level of
{} residual contamination before that use can be implemented with sufficient protection of human

health and the environment; not to any of Volunteer’s lessees, sublessecs, sUCCEssOIS, O assigns
who are otherwise respansible under law for the remediation of the Existing Contamination
independent of any obligation that patty may have respecting same resulting solely from the
Agreement’s execution.

Notwithstanding the above, however, with respect to any claim or cause of action
asserted by the Department, the one secking the benefit of this release and covenant not to suc
shall bear the burden of proving that the claim or cause of action, or any part thereof, 18
attributable solely to Covered Contamination.

Notwithstanding any other provision in this release, covenant not o sue, and forbearance:

. if with respect to the Site there exists or may exist a claim of any kind or naturc on the
part of the New York State Environmental Protection and Spill Compensation Ffund
against any paity, nothing in this letter shall be construed or deemed to preclude the State

of New York from recovering such claim;

. except as provided in this Jetter and the Agreement, nothing contained in this letter or the
Agreement shail be construed as barting, diminishing, adjudicating, ot in any way
affecting any of the Department’s rights (including, but not limited to, the right to recover
natural resources damages) with respect to any party, including Volunteer;

. nothing contained in this letter shall prejudice any 1ights of the Department to take any
investigatory or remedial action it deems necessary if Volunteer fails to comply with the
Agreement or i contamination other than Existing Contamination is encountered at the

Site;

. nothing contaired in this letter shall be construed to prohibit the Commissionet ot his
duly authorized repr esentative from exercising any summary abatement powers; and

. nothing contained in this letter shall be construed to affect the Department’s right to
terminate the Agreement under the terms of the Agreement at any time during its
implementation if Volunteer fails to comply substantially with the Agreement’s terms and

conditions.

In conclusion, the Department is pleased to be part of this effort to return the Site to
productive use of benefit to the entire community.
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A,

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL
CONSERVATION

By __ S —

Date:
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Exhibit “D”

NOTICE OF AGREEMENT

This Notice is made as of the “day of ,2003 by BP America, Inc
regarding e eastern portion of that parcel of real property Tocated at 6660 Walmore Road in the
Town of Wheatfield, County of Niagara, New York bearing Tax Map Number 146.00-1-9 2. (the
“Property”); and

WHEREAS, BP America, Inc (“Volunteet”), entered into an agreement with the
Department of Fnvironmental Conservation, Index #B9-0636-03-05 ( the “Agreement”),

|1 concerning contarnination which is or may be present on the Property, which Agreement was

executed on behalf of the Department on : and

WHERFEAS, in return for the remediation of the Property pursuant to the Agresment to
the satisfaction of the Department, the Department will provide Volunteer and its lessees and
sublessees, grantees, SUCCESSOIS, and assigns, including their respective secured creditors, witha
release, covenant not {0 sug, and forbearance from bringing any action, proceeding, or suit

related to the Site’s further investigation or rem ediation, subject to certain reservations st forth

in the Agreement; and

WHEREAS, pursuant to the Agreement, Volunteer agrt eed to cause the filing of a notice

| of the Agreement with the Niagara County Clerk in accordance with Paragraph IX of the

Agreement to give all parties who may acquire any intercst in the Property notice of the
Agreement.

NOW, THEREFORE, Volunteer, for itself and for its successors and assigus, declares
that:

1 This Notice of Agreement is hereby given to all parties who may acquire any
interest in the Property; and

2. This Notice shall terminate upon the filing of a Notice of Termination of this
Agreement after having first received approval to do so from the New York State Department of
Environmental Conservation or having terminated the Agreement pursuant {0 its Paragraph X1II

[N WITNESS WHEREOF, Volunteer has executed this Notice of Agreement by its
duly authorized representative.




il

Dated: By:
STATE OF NEW YORK )
) ss
COUNTY OF )
On the _ day of , in the year 2003 before me, the undersigned, personally
appeared , petsonally known to me o1 proved to me on the basis of

| satisfactory evidence to be the individual(s) whose name is (are) subscribed to the within

instrument and acknowledged to me that he/she/they executed the same in his/her/their
capacity(ies), and that by his/het/their signature(s) on the instrument, the individual(s), or the
person upon behalf of which the individual{(s) acted, executed the instrument.

Signature and Office of individual
taking acknowledgment
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Exhibit “E”
DECLARATION of COVENANTS and RESTRICTIONS
THIS COVENANT ismade the __dayof______ 200,

by ‘a corporation organized and existing under the laws of the State of
‘and having an office for the transaction of business ai

e ———

WHEREAS, Ekonol Potyester Resins is the subject of a Voluntary Agreernent
executed by BP America, Iric. as part of the New York State Departrment of Environmental
Consetvation’s (the “Department’s) Yoluntary Cleanup Program, namely the eastern portion of'a
parcel of real property locatéd on 6600 Walmore Road in the Town of Wheatfield, County of

Niagara , State of New York, which is part of lands conveyed by, to
by deed dated and recorded in the Niagara County Clerk’s Office
on in Book ‘of Deeds at Page and being more particulatly described in

: Appendix “A,"” attached to this declaration and made a part hereof, and hereinafter referred to as
| “the Property™; and
WHEREAS, the Department approved a remedy to eliminate or mitigate all

significant threats to the environment presented by the contamination disposed at the Property
and such remedy requires that the Property be subject to restrictive covenants

NOW, THEREFORE, , for itself and its successors and/or
assigns, covenants that:

. First, the Property subject to this Declaration of Covenants and Restrictions is
described in Appendix “A” and is shown on a map attached to this declaration as Appendix "B"

tt and made a part hereof.

Second, unless prior written approval by the Department or, if the Department
shall no longer exist, any New York State agency or agencies subsequently created to protect the
environment of the State and the health of the State’s citizens, hereinafter referred to as “the
Relevant Agency,” is first obtained, there shall be no construction, use or occupancy of the
| Property that results in the disturbance or excavation of the Property, which threatens the
integrity of the soil cap, or which results in unacceptable human exposure to contaminated soils.

Third, the owner of the Property shall maintain the cap covering the Property by
maintaining its grass cover or, after obtaining the waitten approval of the Relevant Agency, by
capping the Property with another material.

Fourth, the owner of the Property shall prohibit the Property from ever being used
for purposes other than for restricted commercial use excluding day cate, child care and medical
care uses without the express written waiver of such prohibition by the Relevant Agency
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Fifth, the owner of the Property shall prohibit the use of the groundwater
underlying the Property without treatment rendering it safe for drinking water or industrial
purposes, as appropriate, unless the user first obtains permission to do so from the Relevant

Agency.

Sixth, the owner of the Property shall continue in full force and effect any
institutional and engineering controls required under the Agreement and maintain such controls
unless the owner fizst obtains permission fo discontinue such controls from the Relevant Agency.

Seventh, this Declaration is and shall be deemed a covenant that shall run with the
jand and shall be binding upon all future owners of the Property, and shall provide that the ownex
and its successors and assigns consent {0 enforcement by the Relevant Agency of the prohibitions
and restrictions that Paragraph X of the Agreement require to be recorded, and hereby covenant
not to contest the authority of the Relevant Agency to seek enforcement.

Eighth, any deed of conveyance of the Property, or any portion thereof, shall recite,
unless the Relevant Agency has consented to the termination of such covenants and restrictions,
that said conveyance is subject to this Declaration of Covenants and Restrictions.

IN WITNESS WHEREOF, the undersigned has executed this instrument the day
written below,

[acknowledgment]




(Glgssary of Terms

The following terms shall have the following meanings:

«gon] Director™: the [Hreator of the Bursan of Fiogram Management within the Division of

Environmental Remediation.

«BERCLA”; the Compiehensive Environmental Response, Compensation, and Liability Act of 1980, as
amended, 42 U.8.C 9601 et seq.

“Covered Contamination”: the concents ations of Existing Contarnination remaining on the Site on the
date that the Department issues the Release set forth in Exhibit “C.”

«PLR™: the Civil Practice Law and Rules, as amended.

1 “Day™ a calendar day unless expressly stated tobe a working day “Working Day” shall mean a day

other than a Saturday, Sunday or State holiday. In computing any period of time under this Agreement,
where the last day would fall on a Saturday, Sunday or State holiday, the period shall run until the close

of business of the next Working Day.

 “Department”: the New York State Departrment of Environmental Conservation.

“Iirector”: the Division Director, Division of Environmental Remediation.

«pr M the Environmental Conservation I aw, Chapter 43-B of the Consolidated Laws of New York, as

¥ AL

amended.

“Force Majeure Event”: an event which is brought on as a result of fire, lightning, carthquake, flood,
adverse weather conditions, strike, shortages of labor and materials, war, tiot, obstruction or interference
by adjoining landowners, ot any other fact or circumstance beyond Volunteer’s reasonable control,

“Interim Remedial Measure™ or “TRM™: an interim remedial measure which is a discrete set of activities,
including removal activitics, to address both emergency and non-emergency Site conditions, which can
be undertaken without extensive investigation or evaluation, to prevent, mitigate, or remedy

Tenvironmental damage or the consequences of environmental damage attributable to a Site.

“NI.™: the Navigation Law, as amended.
“OH&M”: the Office of Hearings and Mediation Services

“OM&M™: post-construction operation, maintenance, and monitoring; the last phase of a remedial
program, which continues until the remedial action objectives for the Site are met

«professional Engineer”: an individual registered as a professional enginecr in accordance with Article
145 of the New York State Education Law. If such individual is 2 member of a firm, that firm must be
authorized to offer professional engineering services in the State of New York in accordance with Article

145 of the New York State Education Law

“Spill Fund”: the New York State Environmental Protection and Spill Compensation Fund as established
by Article 12, Part 3 of the NL

“Qtate Costs™: all the State’s response CXpenses related to the Site, including, but not limited to, direct
labor, fringe benefits, indirect costs, travel, analytical costs, and contracior costs incurred by the State of
New York for negotiating, implementing, overseeing, and administering this Agreement, and any other
resporise costs as defined under CERCLA  Approved agency fringe benefit and indirect cost 1ates will

be applied.




T

«]ermination Date”: the date upon which (i) the Release (Exhibit “C”) 1s issued or the Department
approves the final report relative to the OM&M at the Site, whichever is later; or (ii) the Agreement
terminates pursuant to Paragr aph XII or is nuilified pursuant to Subparagraph XIV.A 2.

sTyugtes™: the Tiustee of Mew Vork Siale’s natural [Ssources.

“[JSEPA™; the United States Environmental Protection Agency.

“Work Plan": a Depamnent-rapproved work plan, as may be modified, pertaining to the Site, that
Volunteer shall implement and that is attached to this Agreement.
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PARCEL I

ALL THAT TRACT OR PARCEL OF LAND situate in the Town of
Wheatfield, County of Niagara, State of New York, and being part
of Lot Number 53, ‘

Township 13 Range 8 of the Holland Land Company's Survey (so-

colled), bounded and described as follows:

BEGTNNING AT A POINT on the centerline of Walmore Road, said
centerline being the east line of Lot Number 53 and sald point
also being the

northeast corner of land conveyed to Bell Aircraft Corporation
by deed recorded April 15, 1947 in Liber 865 of Deeds atl Page

529 and which point
of beginning is 1422.87 feet north from t
centerline of Walmore Road with the south 1i

he intersection of the
ne of Lot Number 53,

as measured

along said centerline:
RUNNING THENCE: Westerly,
Bell Aircraft Corporation a
of 88°-59'-50",

1739. 66 feet;

RUNNING THENCE: Northérly, at an interior angle of 91°-13'-17",

533,82 feet:
RUNNING THENCE: Easterly, at an interior angle of 88°-46'-43"%,
100 feet:
RUNNING THENCE:
949,18 feet;
RUNNING THENCE:

1055.18 feet:
RUNNING THENCE: Northeasterly, along a line which deflects

toward the North 31°-49' from the previous course 66.39 feet;
RUNNTNG THENCE.: Easterly, along a line which deflects 31°-49"7
toward the south from the preceding course 533.01 feet to a
point in the centerline
of Walmore Read, which point is distant, 952.81 feet south from
the northeast corner of Lot Number 53, being measured along the
said centerline.
RUNNING THENCE: Southerly, aleng the centerline of Walmore Road,
1551,23 feet to the POINT OR PLACE OF BEGINNING.

along the north line of land deeded to
s aforesaid and at an interior angle

Northerly, at an exterior angle of 88°-467-43",

Fasterly, at an interior angle of 83°-547-53",




EXCEPTING THEREFROM all that tracl or parcel of land, situate in
rhe Town of Wheatfield, County of Niagara and State of New York,
being part of
Lot Numbers 53 and 54, Township 13, Range 8 of the Holland Tand
Company’'s Survey, bounded and described as follows: A strip of
land 40 feet

in width, measured at right angles to a centerline moxre
particularly bounded and described as follows:

ne of the land described in

BEGINNING AT A POINT in the north 1i
f+ Corporation recorded in

Parcel II in the deed to Bell Aircra

Libexr 865 of Deeds
at Page 529 being the north 1line of land formerly owned by

Charles C. Thomson and Maurice Thompson which point is 613.95
feet west from the
centerline of Walmore Road, being also the east line of Lot
Number 53 measured along said line;
RUNNING THENCE: Northeasterly, on a line which line 1s on a
curve drawn to the right with a radins of 502 19 feet, the
tangent of which curve
makes an angle of 39°-257-1
at the intersection of said line wi
former Thomson land;

RUNNING THENCE: Along said curve 217.56 feet,
a point of reverse CUurve;
RUNNING THENCE: Along a curve
deflecting to the left a distance of ©

to a point of
curve is 55,87 feel west of the centerline of Walmore Road

measured at right angles thereto;
RUNNING THENCE: Northerly along a iine drawn parallel with the
centerline of Walmore Road and 55,87 feet west therefrom
measured at right

angles thereto to the nort
Carborundum Company by dee
Page 12:

77 measured in the northeast gquadrant
th the north line of saild

arc measurement to

having a radius of 492.173 feet
69,31 feet arc measurament

h line of land conveyed tc The
d recorded in Liber 897 of Deeds at

ALSO excepting therefrom that portion conveyed to the County of

Niagara by deed recoxded in Tiber
1303 of Deeds at Page 425 affecting Walmore Road.

Parcel 1T




AT,T. THAT TRACT OR PARCEL OF 1,AND situate in the Town of
Wheatfield, County of Niagara, ctate of New York, and being part
of Lot Number 53,

Township 13, Range 8 of the Holland Land Company's Survey {50~
called). bounded and described as follows:

BEGINNING on a line drawn at right angles to the centeriine of
Walmore Road, being the east line of Lot Number 53, from a point
in said centexline
of the Walmore Road which is 1843,92 feet moxe or less south of
the north line of sad Lot Number 53 measured along said

centerline of Walmotre

Road at a distance of 65.27 feet wes
Walmore Road, said point being the southeast
called Flow Test Building;

" RUNMING THENCE Northerly, 234 4 feel
drawn at right angles to the Walmore
centerline of Walmore

poad which is 1609.52 feet more or less south from the north
line of Lot Number 53 at a point 65 87 feet west from the

centerline of Walmore
Road being the northeasterly corner of said F

RUNNING THENCE: Westerly,
Building 10 feel to the west line o©

A

first exception to

Parcel 1;

RUNNING THENCE: Southerly, along the west line of said strip
934 4 feet more or less to the south line of said Flow Test
Building at a point therein

which is 10.6 feet west from the point of beginning;

RUNNING THENCE: easterly, along the south line of said flow test
building 10.6 feet to the POINT OR PLACE OF BEGINNING.

+ from the centerline of
corner of the so

more o less to a line
Road from a peoint in the

low Test Ruilding;

£ the strip described in the

along the north line of said Flow Test
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APPENDIX C




PROPOSED DEC Environmental EASEMENT (PARCEL
1)

ATT. THAT TRACT OR OR PARCEL OF LAND SITUATE IN THE TOWN OF WHEATEIELD,
COUNTY OF NIAGARR AND STATE OF NEW YORK, BEING PART OF LOT NUMBER 53, :
TOWNSHIP 13, RANGE 8 OF THE HOLLAND LAND COMPANY'S SURVEY, BOUNDED AND

DE3SCRIBED AS FOLLOWS:

BEGINNING AT A POINT IN THE NORTH LINE OF LANDS DESCRIBED IN A DEED FOUND IN
LTBER 987, PAGE 12 WHERE IT INTERSECTS WITH THE WESTERLY TINE OF A FORTY FOOT
WIDE EXCEPTION FOR A RATLROAD; THENCE 8§ 01°-12'-22" W ALONG SAID WESTERLY
LINE OF EXCEPTION A DISTANCE OF $56.39 FEET TO A POINT IN THE NORTH FACE OF
THE "FLOW TEST BUITDING; THENCE § 88°53'-58" E ALONG SAID NORTH BUILDING FACE
A DISTANCE OF 10. 34 FEET TO THE NORTHEAST CORNER OF SAID "ELOW TEST
BUILDING™; THENCE S 01°-06'-12" W ALONG THE EASTERLY FACE OF SAID "FLOW TEST
BUTLDING™ A DISTANCE OF 234.44 FEET TO THE SOUTHEASTERLY CORNER OF SAID "FLOW
TEST BUTILDING”; THENCE N 83°-03'-18" W ALONG THE SOUTHERLY FACE OF SAID "EFLOW
TEST BUILDING® A DISTANCE OF 10.76 EEET TO A POINT OF INTERSECTION QOF THE
SOUTHERELY LTINE OF SATD "FLOW TEST BUILDING WITH THE WESTERLY LINE OF SAID 40
FOOT WIDE FXCEPTION PARCEL; THENCE 8 01°-12°-22" W ALONG SATD WESTERLY LINE
OF 40 FOOT WIDE EXCEPTION PARCHL A DISTARCE OF 72.080 FEET TO A DOINT QF
CORVATURE TO THE RIGHT; THENCE ALONG SATD CURVE TO THE RIGHI 642 .14 FEET,
SAID CURVE HAVING A CHORD BEARING OF S 40°-07'-08" W, AND A RADIUS OF 472.73
FEET 70 A POINT OF CURVATURE TO THE LEET; THENCE ALONG SAID CURVE TO THE
LEET 119.69 FEET, SAID CURVE HAVING A CHORD BEARING OF S 72°~-28'-23" W, AND A
RADIUS OF 522,18 FEET TO A POINT; THENCE N 02°-167-36" £ A DISTANCE OF 517.09
FEET TO A PCINT IN THE SOUTHERLY FACE OF A MULTI-LEVEI. BRICK, FRAME, AND
CONCRETE BLOCK BUILDING; THENCE ALONG SAID BUTLDING FACE THE FOLLOWING 63

COTRSES

1} 8§ B88°-527-46" £ A DISTANCE OF 11.58 FEEL
2) 8§ 01°-07'-14" % A DISTANCE OF 3.50 EFERT
3) 8 88°-52'-46" E A DISTANCE OF 2.435 EERT
4) N 019-077-14" E A DISTANCE OF 3 50 FEET
5) S 88°~527-46" E A DISTANCE OF 81.00 FEET
) S 01°-07'-14" W A DISTANCE OF 3.50 FEET
7) S 88°-52'-46" E A DISTANCE OF 2,45 FEET
8} W 01°-07°--14" B A DISTANCE OF 3,50 FEET
9) S B8°-52'-46" E A DISTANCE OF 81 053 FEET
10) § 01°-07'-14" W A DISTANCE OF 3.50 FEET
11} § 88°-52'-46" E A DISTANCE OF 2.45 EEET
12) N 01°-Q07'-14" E A DISTANCE OI 3.50 FEET
13) S 88°-527-46" K A DISTANCE OF 1.43 FEET
14) 1 ©01°-07'-14" E A DISTANCE OF 20.83 FEET
15) 8 88°-527'-46" E A DISTANCE OF 40.37 FEBY
16} N 01°-07:-14" E A DISTANCE OF 12 .33 FRET
17y 8§ B8°-52'-46Y E A DISTANCE OF 12.03 FEET
18y N 01°-07'-14" E A DISTANCE OF 16.35 FEET
19) N §8°-527-46" W A DISTANCE OF 8.06 FEET
20} N G1°-077-14" E A DISTANCE OF 39.40 EFEET




21) § 88°-52'—~46" E B DISTANCE OF
22} N 01°-07'-14" E A DISTANCE OF
23} N 88°-527-46" W A DISTANCE OF
24) N 01°-0Q7'-14" E A DISTRNCE OF
25) § 88°-52'-46" E A DISTANCE OF
26) N 01°-077-14" E A DISTANCE OF
27} 8 BB°-52'~46™ E A DLSTANCE OF
28} N 01°-07'-14" E R DISTANCE OF
29} N 88°-52'-46" W A DISTANCE OF
30) N 01°-07'-14" E A DISTANCE OF
31) N 8§8°-52'-46" W A DISTANCE OF
32) W 0L°~07'-14* E A DISTANCE OF
33) N 88°-527-46" W A DISTANCE OF
34} § 01°-07'-34" W A DISTANCE OF
35) N B88°-52'-46" W A DISTANCE OF
36) N 01°-07'--14" E A DISTANCE OF
37) S 88°-52'-46" E A DISTANCE OF
38) ¥ 01°-07'-14" § A DISTANCE OF
39) N 88°-52'-46" W A DISTANCE OF
40) N 01°-077-14" E A DISTANCE OF
41) N 88°-527-£6" W A DISTANCE OF
42) N 01°-067*-14™ E A DISTANCE OF
43) S 88°-52'-45" E A DISTANCE OF
44} N 01°-07'-14" E A DISTANCE OF
45) N B88°-527-46" W A DISTANCE OF
46) ¥ 01°-07'-14" E A DISTANCE OF
£7) N 88°-527'-46% W A DISTANCE OF
48) § 01°-077-14" W A DISTANCE OF
49) N 88°-52'-48" W A DISTANCE OF
50} 5 01°-07'-14" W A DISTANCE OF
51) N 88°-52°-46" W A DISTANCE OF
52) N 01°-07'-14" E A DISTANCE OF
53) N 88°-52'-46" W A DISTANCE OF
54} 8 01°-077-14" W A DISTANCE OF
55) N 88°-52'-46" W A DISTANCE OF
56} N 01°-07'-147 E A DISTANCE OF
57) N B8°-52'-46" W A DISTANCE OF
58) N 01°-07'-14" E A DISTANCE OF
59) N 88°-52'-46" W A DISTANCE OF
60) M 01°-077-14" E A DISTANCE OF
1) W §8°-527-46" W A DISTANCE OF
§2) S 01°-07'-14% W A DISTANCE OF
¢3) N 88°-527-46" W A DISTANCE OF

THENCE N 0O1°-07'-58" E A DISTANCE

8.00 FEET
20.00 FEET
7.33 EEET
38.77 EEET
100 .65 FEET
133,15 FEET
36.06 FEET
24,36 FEET
37. 00 FEET
83. 70 EEET
26.05 EEET
25.00 FEET
44.10 EEET
25.00 FEET
71.35 ¥EET
31.85 FEET
17.97 EEET
18.55 FEET
17 87 EEET
17.45 EEET
0.25 FEET
72 .75 EEET
6.47 EEET
4.83 FEET
6.47 FEET
57.80 FEET
21, 30 EEET
9 78 EEET
1.78 FEET
4.95 EEET
44.15 FEET
8.35 FEET

8 73 FEET
8. 35 FERT
43.62 FEET
4,57 EEET
0.88 FEET
20.83 FEET
100.07 FEET
37 20 EEET
16.00 EEET
37.20 FEET
186.33 FEET

OF 309 .13 FEET TO A POINT IN THE NORTHERLY

LINE OF OF LANDS DESCRIBED IN A DEED FOUND IN LIBER 897, PAGE 12, THENCE
ALONG SATD NORTHERLY LINE OF LANDS DESCRIBED IN A DEED FOUND IN LIBER 897,

PAGE 12 THE FOLLOWING 3 COURSES

1) $ 88°-527-02" E A DISTANCE OF 205.30 FEET

2} N 59°-1%'-14" E A DISTANCE OF 66.39 IEET
3} S 88°-52'-01" E A DISTANCE OF 457 14 FEET TO THE POINT OR PLACE OF

EEGINNING. CONTAINING 13.00 ACRES

OF LAND MORE OR LESS




PROPOSED DEC Environmental EASEMENT (PARCEL 2)

ATI, THAT TRACT OR OR PARCEL OF LAND SITUAYE IN THE TOWN OF
WHEATFIELD, COUNTY OF NIAGARA AND STATE OF NEW YORK, BEING PART
OF LOT NUMBER 53, TOWNSHEIP 13, RANGE 8 OF THE HOLIAND LAND
COMPANY'S SURVEY, BOUNDED AND DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT IN THE WESTERLY LINE OF WALMORE ROAD WHERE
SATD WESTERLY LINE OF WALMORE ROAD INTERSECTS WITH THE NORTHERLY
LINE OF LANDS DESCRIBED IN A DEED FOUND IN LIBER 897, PAGE 12Z;
THENCE S 01°127'-22" W ALONG SAID WESTERLY LINE OF WALMORE RCAD A
DISTANCE OF 1550,57 FEET TO IN THE NORTHERLY LINE OF BELL
AIRCRAFT CORPORATTON AS DESCRIBED IN A DEED FOUND IN LIBER 865,
PAGE 529; THENCE N B87°-43'-24" W ALONG SAID NORTE LINE QF BELL
ATRCRAFT CORPORATION A DISTANCE OF 530.56 FEET TO A POINT;
THENCE N 02°-16'-36" E A DISTANCE OF 32.18 FEET TO & POINT IN OF
CUVATURE TO THE RIGHT, SAID POINT ALSC BEING IN THE FEASTERLY
LINE OF A 40 FOOT WIDE EXCEPTION PARCEL; THENCE ATONG SAID CURVE
TO THE RIGHT AND EASTERLY LINE OF A 40 FOOT WIDE EXCEPTION
PARCEL 130.57 FEET SAID CURVE HAVING A CHORD BEARING OF N 71°-

16'—57" B AND A RADIUS OF 482.19 FEET TO A POINT OF CURVATURE TO

THFE LEFT; THENCE ALONG SAID CURVE TO THE LEFT 696.48 FEET SAID

CURVE HAVING A CHORD BEARNG OF N 40°-07'-08" EAST, AND A RADIUS
OF 512.73 FEET TO A POINT IN THE EASTERLY LINE OF A 40 FOOT WIDE
EXCEPTION PARCEL; THENCE N 01°-12'-22% E ALONG SAID BEASTERLY
LINE OF SAID 40 FOOT WIDE EXCEPTION PARCEL A DISTANCE OF 962.91
FEET TO A POINT IN THE NORTH LINE OF LANDS DESCRIBED IN A DEED
AND FOUND IN LTBER 897 OF DEEDS AT PAGE 12, THENCE 3 88°-52'-01"
P ALONG SATD NORTH LINE OF LANDS DESCRIBED IN A DEED AND FOUND
TN LTBER 897 OF PAGE 12 A DISTANCE OF 2. 87 FEET TO THE POINT OR
PLACE OF BEGINNING. CONTAINING 2 21 ACRES OF LAND MORE OR LESS.
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ENGINEERING CONTROL DESCRIPTION

COMMENCING at the intersection of the north line of lands described in Liber 837 Page 12, with the
center line of Walmore Road, alse known as the east line of Lot 53;

Thence 501 12° 22”7 W along the centerline of said Walmore Road a distance of 170.45";

Thence N 88° 52' 61” W, parallel with the north line of said Liber 8397 Page 12, a distance of 80.08 to
the point of beginning;

Thenee §01° 12 22” W parallel with the centertine of said Walmore Road a distance of 64 50';
Thence N 88° 52" 01" W, parallel with the north line of said Liber 8897 Page 12, a distance of 251.2%;
Thence N 01° 12° 22” E parallel with the cenizerline of said Walmore Road a distance of 64.50%;

Thence § 88° 52’ 01” E, parallel with the north line of said Liher 8897 Page 12, a distance of 251.23" o
the point of beginning. Containing 0.31 acres of land, more or less.

Bearings are referenced to the New York State Piane Coordinate System {West Zone) as established on
site by GP5 observations.




