
NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 

Office of Climate Air & Energy 

625 Broadway, 14th Floor, Albany, New York 12233-1010 

P: (518) 402-2794 I F: (518) 402-9016 

www.dec.ny.gov 

MAY 1 4 2020 

Mr. Peter D. Lopez 
Regional Administrator 
U.S. Environmental Protection Agency, Region 2 
290 Broadway, 26th Floor 
New York, NY 10007 -1866 

Dear Administrator Lopez: 

On behalf of the Governor of the State of New York, I am submitting for approval by the 
U.S. Environmental Protection Agency (EPA) a State Implementation Plan (SIP) 
revision to incorporate the adoption of Title 6 of the New York Codes, Rules, and 
Regulations (NYCRR) Subpart 227-3. 

The New York State Department of Environmental Conservation (DEC) had previously 
repealed 6 NYCRR Subpart 227-3, "Stationary Combustion Installations, Pre-2003 
Nitrogen Oxides Emissions Budget and Allowance Program," which EPA approved into 
the New York SIP on May 22, 2001, because that program expired. It should therefore 
be removed from the SIP. A new 6 NYCRR Subpart 227-3, "Ozone Season Oxides of 
Nitrogen (NOx) Emission Limits for Simple Cycle and Regenerative Combustion 
Turbines," was adopted by DEC on December 11, 2019. This regulation will lower 
allowable NOx emissions from simple cycle and regenerative combustion turbines 
during the ozone season. The lower emissions from these sources will help to address 
ozone nonattainment requirements pursuant to the Clean Air Act and protect the health 
of New York State residents. 

A public review process was held for this adoption. A notice of proposed rulemaking and 
schedule for public hearings was published in the Environmental Notice Bulletin (ENB) 
and the New York State Register on February 27, 2019. Legislative public hearings on 
the proposed adoption of the rule and its subsequent submission as a SIP revision were 
held on May 6, 2019 in Albany; May 13, 2019 in Stony Brook; and May 14, 2019 in Long 
Island City. A subsequent re-proposal was published in the ENB and State Register on 
August 21, 2019 (with no associated hearings). 

The following documents are enclosed with this SIP revision: 

1. Express Terms for 6 NYCRR Subpart 227-3, "Ozone Season Oxides of Nitrogen 
(NOx) Emission Limits for Simple Cycle and Regenerative Combustion 
Turbines," as proposed on February 27, 2019, and Express Terms as re­
proposed on August 21, 2019; 
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2. Notice of proposed rulemaking, including public hearing dates, as published in 
the ENB and State Register on February 27, 2019; 

3. Newspaper proofs of.publication for the proposed rulemaking; 
4. Notice of revised rulemaking as published in the ENB and State Register on 

August 21, 2019; 
5. Transcripts of the public hearings held in Albany on May 6, 2019; in Stony Brook 

on May 13, 2019; and in Long Island City on May 14, 2019; 
6. Assessment of Public Comments for all comments received on the proposal 

between February 27, 2019 and May 20, 2019, and an associated list of 
commenters1; 

7. Assessment of Public Comments for all comments received on the re-proposal 
between August 21; 2019 and October 7, 2019; 

8. Certificate of Adoption dated December 11, 2019; 
9. Express Terms for 6 NYCRR Subpart 227-3 as adopted on December 11, 2019; 

and, 
10.Notice of Adoption as published in the ENB and State Register on December 31, 

2019. 

If you have any questions or concerns, please contact Mr. Steven Flint, Director, 
Division of Air Resources at (518) 402-8452. 

Sincerely, 
l' ~/ 

l: I} ~,'----I/ .l I •.I~;I/, I.//I
ll·ft/1 

J/Ja~a Snyder 
Deputy Commissioner 
Office of Climate, Air & Energy 

Enclosures 

c: R. Ruvo, EPA Region 2 

.1 The actual attached Assessment of Public Comments contains an error indicating that it includes an 
assessment of comments received on the proposal between February 26, 2019 and May 20, 2019. This 
letter has been amended to reflect the actual dates during which comments were received on the 
proposal, February 27, 2019 and May 20, 2019. 



 

   
 

     

  

 

 

 

    

       

    

  

     

 

  

  

   

   

    

    

     

 

  

    

 

 

6 NYCRR Subpart 227-3, OZONE SEASON OXIDES OF NITROGEN (NOX) EMISSION LIMITS FOR 

SIMPLE CYCLE AND REGENERATIVE COMBUSTION TURBINES 

Express Terms 

227-3.1 Applicability. 

(a)  The provisions of this Subpart apply to owners or operators of simple cycle and regenerative 

combustion turbines (SCCTs) that are electric generating units with a nameplate capacity of 15 

megawatts (MW) or greater and that bid into the New York Independent System Operator (NYISO) 

wholesale market. 

(b) The provisions of this Subpart only apply during the ozone season. 

227-3.2 Definitions. 

(a)  To the extent that they are not inconsistent with the specific definitions in subdivision (b) of this 

section, the general definitions of Part 200, Part 201, and Subpart 227-2 of this Title apply. 

(b) For the purposes of this Subpart, the following specific definitions apply: 

(1) ‘Common control.’ Refers to two or more sources that are under the control of a single 

corporate entity. The corporate entity must: 

(i) have the right to bid an electricity generating asset into the NYISO wholesale markets 

and/or decide when to operate the plant; or 

(ii) have the right to bid an electricity generating asset into the NYISO wholesale markets 

through a power purchase agreement or other agreement and the entity that owns the 

asset provides the necessary paperwork required under subdivision 227-3.3(b) of this 

Subpart. 
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(2) ‘Electric storage resource.’ A resource capable of receiving electric energy from the grid and 

storing it for later injection of electric energy back to the grid. 

(3) ‘Hydroelectric energy.’ The conversion of potential and kinetic energy in the form of falling 

or fast-flowing water into mechanical energy which drives turbines producing electricity. 

(4) ‘MWh.’ Megawatt hour of electricity. 

(5) ‘NYISO.’ New York Independent System Operator. 

(6) ‘ORISPL.’ Office of Regulatory Information Systems Plant Code assigned by the Energy 

Information Administration to electric generating units. 

(7) ‘Ozone season.’ May 1 through October 31 of each calendar year. 

(8) ‘Power purchase agreement.’ A contract between two entities pursuant to which one entity 

agrees to produce electricity, or some other power source, for the other entity over a defined 

period of time. 

(9) ‘Renewable generation resources.’ Solar photovoltaic energy, wind energy, tidal energy or 

hydroelectric energy electricity generating systems. 

(10) ‘Solar photovoltaic energy.’ Technology that directly converts the energy radiated by the 

sun as electromagnetic waves into electricity by means of solar panels. 

(11) ‘Substation.’ An area or group of equipment to transform power from one voltage to another 

or from one system to another. 

(12) ‘Tidal energy.’ The conversion of kinetic energy in the form of tide movement into 

mechanical energy which drives turbines producing electricity. 

(13) ‘Wholesale market.’ The sum of purchases and sales of energy and capacity for resale along 

with ancillary services needed to maintain reliability and power quality at the transmission level 

coordinated together through the NYISO and power exchanges. A party that purchases energy, 
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capacity or ancillary services in the wholesale market to serve its own load is considered to be a 

participant in the wholesale market. 

(14) ‘Wind energy.’ The conversion of kinetic energy in the form of wind or air flows into 

mechanical energy which drives turbines producing electricity. 

227-3.3 Permitting requirements and compliance plan submittal. 

(a)  Each facility containing an SCCT subject to this Subpart must have or obtain a permit pursuant to 

Parts 201 and 621 of this Title that reflects the implementation of the compliance plan required in 

subdivision 227-3.3(b) of this Subpart prior to the May 1, 2023 compliance date of this Subpart in order 

to operate on and after the applicable compliance date. 

(b) Each facility containing an SCCT subject to this Subpart must submit a compliance plan to the 

Department by March 2, 2020. Each compliance plan must, at minimum, contain: 

(1) a list of each SCCT subject to the requirements of this Subpart that includes any identifying 

numbers such as ORISPL number, source number and nameplate capacity. 

(2) a schedule outlining how the owner or operator will comply with the requirements set forth 

in this Subpart including which SCCTs will install controls, controls to be installed, the 

expected NOx emission rates, SCCTs to be replaced or repowered, and/or SCCTs to be shut 

down. 

(3) a list of renewable resources to be installed under common control of the permittee to be 

used in the compliance option described in subdivision 227-3.5 (b) of this Subpart. This list 

shall include, for each renewable resource: 

(i) location; 

(ii) nameplate capacity or equivalent; and 

(iii) documentation demonstrating common control. 

Page 3 of 9 



 

   
 

    

 

  

    

 

  

   

  

 

  

 

 

 

  

    

    

  

  

 

    

  

  

  

 

(4) A list of electric storage resources to be installed under common control of the permittee to 

be used in the compliance option described in subdivision 227-3.5 (b) of this Subpart. This list 

shall include, for each electric storage source: 

(i) location; 

(ii) nameplate capacity or equivalent; 

(iii) duration of discharge; and 

(iv) documentation demonstrating common control. 

(5) Pursuant to subparagraph 227-3.2(b)(1)(ii) the entity that owns the asset must provide a 

letter, as part of the compliance plan, that the bidding and/or dispatch rights have been provided 

to the entity asserting common control. 

227-3.4 Control Requirements. 

(a)  The following emission limits on a parts per million dry volume basis (ppmvd), corrected to fifteen 

percent oxygen must be met as a facility-level average of all SCCTs at a facility: 

(1) By May 1, 2023 

Emission Limit (ppmvd) 

All SCCTs 100 

(2) By May 1, 2025 

Fuel Type Emission Limit (ppmvd) 

Gaseous fuels 25 

Distillate oil or other liquid fuel 42 
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(3) Compliance with these emission limits must be determined by conducting stack tests, as set 

forth in subdivision 227-2.6(c) of Subpart 227-2 of this Title, at a minimum of once per permit 

term.  Alternatively, the owner or operator may choose to use a Continuous Emissions 

Monitoring System (CEMS) consistent with the provisions of subdivision 227-2.6(b) of Subpart 

227-2 of this Title. 

227-3.5 Compliance options. 

(a) ‘Ozone season stop.’  An owner or operator of an existing SCCT may opt to comply with this 

Subpart by not operating the SCCT during the ozone season.  The ozone season stop provision must be 

included as an enforceable permit condition in a final permit or permit modification issued prior to the 

applicable compliance deadline of this Subpart. 

(b) ‘Electric storage and renewable energy resources.’ An owner or operator of an SCCT may opt to 

comply with this Subpart by meeting the following average output-based emission limits on a daily basis 

pursuant to the following: 

(1) Owners and operators must meet the following facility-level daily average emission limits on 

a pounds of NOx per megawatt hour (lb/MWh) basis for all SCCTs at a facility. 

(i) By May 1, 2023: 

Emission Limit (lb NOx/MWh) 

All SCCTs 3.0 
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(ii) By May 1, 2025: 

Fuel Type Effective Daily Emission Limit (lb 

NOx/MWh) 

Gaseous fuels 1.5 

Distillate oil or other liquid fuel 2.0 

(2) The owner or operator of an SCCT that uses electric storage or renewable energy resources 

to inject electricity to the grid may demonstrate compliance with the applicable effective daily 

NOx emission limits by including the electrical energy, in MWh, injected to the grid from 

electric storage and/or renewable generation resources in the emission rate calculation provided 

that: 

(i) The renewable generation resource and/or the electric storage resource must be 

directly connected to the same physical substation as the SCCT with which it is being 

averaged; or 

(ii) within one-half mile radius of the SCCT with which it is being averaged. 

(iii) All sources that are averaged under this compliance option must be under common 

control. 

(3) The effective emission rate may be calculated by: 

𝑀𝑎𝑠𝑠𝑁𝑂𝑥 (i) 𝐸𝑓𝑓𝑒𝑐𝑡𝑖𝑣𝑒 𝑅𝑎𝑡𝑒 = , where: 
𝑀𝑊ℎ𝐶𝑇+𝑀𝑊ℎ𝑆𝑇+𝑀𝑊ℎ𝑅𝐸 

(‘a’) MassNOx = NOx emissions (pounds) each day from all SCCTs at the 

permitted facility. 

(‘b’) MWhCT = electrical energy delivered to the grid (in MWh) from SCCTs at 

the permitted facility each day. 
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(‘c’) MWhST = electrical energy delivered to the grid (in MWh) from storage 

resources over each day. 

(‘d’) MWhRE = electrical energy delivered to the grid (in MWh) from renewable 

generation each day. 

(4) If the owner or operator burns both gaseous fuel and liquid fuel during the same day, a 

facility electrical energy (MWh) weighted average must be calculated to determine a resultant 

mix fuel emission rate. The mix fuel rate must first be calculated to determine the allowable 

emission rate and then calculated again to determine the actual mix fuel emission rate.  

𝑅𝑎𝑡𝑒𝐺𝑥𝐺𝑒𝑛𝐺+𝑅𝑎𝑡𝑒𝑂𝑥𝐺𝑒𝑛𝑂 (i) Allowable Mix Fuel Rate = where: 
𝐺𝑒𝑛𝐺+𝐺𝑒𝑛𝑂 

(‘a’) RateG = Effective daily emission limit (lb NOx/MWh) burning gas as 

defined in 227-3.5(b) of this Subpart. 

(‘b’) RateO = Effective daily emission limit (lb NOx/MWh) burning oil as 

defined in 227-3.5(b) of this Subpart. 

(‘c’) GenG = electrical energy (MWh) generated burning gas each day 

(‘d’) GenO = electrical energy (MWh) generated burning oil each day 

𝑅𝑎𝑡𝑒𝐺𝑥𝐺𝑒𝑛𝐺+𝑅𝑎𝑡𝑒𝑂𝑥𝐺𝑒𝑛𝑂 (ii) Actual Mix Fuel Rate = where: 
𝐺𝑒𝑛𝐺+𝐺𝑒𝑛𝑂+ 𝐺𝑒𝑛𝑅+𝐺𝑒𝑛𝑆 

(‘a’) RateG = lb NOx/MWh burning gas 

(‘b’) RateO = lb NOx/MWh burning oil 

(‘c’) GenG = electrical energy (MWh) generated burning gas each day 

(‘d’) GenO = electrical energy (MWh) generated burning oil each day 

(‘e’) GenR = electrical energy (MWh) injected to the grid from renewable energy 

resources each day 
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(‘f’) GenS = electrical energy (MWh) injected to the grid from electric storage 

resources each day 

227-3.6 Electric System Reliability 

(a) An SCCT may continue to operate after the compliance deadline if: 

(1) that SCCT is designated as a reliability source, to temporarily resolve a reliability need, by 

the NYISO, through its generator deactivation process, or by the local transmission/distribution 

owner. 

(2) a designated reliability source may continue to operate until one of the following provisions 

are met: 

(i) a permanent solution is placed online as determined by the NYISO, the local 

transmission/distribution owner or the New York State Public Service Commission; or 

(ii) two years after the designated compliance date under this Subpart has lapsed. 

(b) A designated reliability source may operate an additional two years if: 

(1) the NYISO determines that the reliability need still exists, 

(2) the source is designated by the NYISO or the transmission/distribution owner as a reliability 

source, and 

(3) a permanent solution has been selected by NYISO, the transmission/distribution owner or the 

New York State Public Service Commission and that solution is in the process of permitting or 

construction but not yet online. 

227-3.7 Testing, monitoring, and reporting requirements 

(a) The owner or operator of each SCCT must measure or monitor daily NOx emissions in accordance 

with paragraphs (1) or (2) below. 
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(1) Measure in accordance with the emission test requirements described in subdivision 227-

2.6(c) of Subpart 227-2 of this Title, or 

(2) Monitor with a CEMS as described in subdivision 227-2.6(b) of Subpart 227-2 of this Title or 

with an equivalent monitoring system acceptable to the Department. 

(b) The owner or operator of each SCCT must report operational data to the Department by November 

30 of each year. The report must be in a form prescribed by the Department. The operational data must 

include: 

(1) NOx emissions from each SCCT for each compliance period. 

(2) If the electric storage and renewable resources compliance option is used, report daily 

electrical generation in MWh injected into the grid from each SCCT and each electric storage 

and/or renewable resource. 

(3) In the event that emissions of air contaminants in excess of any emission standard in this 

Subpart occur the facility owner or operator shall compile and maintain records of the 

exceedance and notify the Department as soon as possible during normal working hours, but not 

later than two working days after becoming aware that the exceedance occurred. When requested 

by the Department, the facility owner or operator shall submit a written report to the department 

describing the malfunction, the corrective action taken, identification of air contaminants, and an 

estimate of the emission rates. 

227-3.8 Severability 

Each provision of this Subpart shall be deemed severable, and in the event that any provision of this 

Subpart is held to be invalid, the remainder of this Subpart shall continue in full force and effect. 
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6 NYCRR Subpart 227-3, OZONE SEASON OXIDES OF NITROGEN (NOX) EMISSION LIMITS FOR 

SIMPLE CYCLE AND REGENERATIVE COMBUSTION TURBINES 

Express Terms 

227-3.1 Applicability. 

(a)  The provisions of this Subpart apply to owners or operators of simple cycle and regenerative 

combustion turbines (SCCTs) that are electric generating units with a nameplate capacity of 15 

megawatts (MW) or greater and that inject power into the transmission or distribution systems. 

(b) The provisions of this Subpart only apply during the ozone season. 

(c)  The provisions of this Subpart do not apply to ‘black start resources.’ 

227-3.2 Definitions. 

(a)  To the extent that they are not inconsistent with the specific definitions in subdivision (b) of this 

section, the general definitions of Part 200, Part 201, and Subpart 227-2 of this Title apply. 

(b) For the purposes of this Subpart, the following specific definitions apply: 

(1) ‘Black start resource.’  An electric generating unit used to bring a facility from shutdown to 

operational without reliance on external supplies or the electrical system. 

(2) ‘Common control.’ Refers to two or more emission sources and/or electric storage and/or 

renewable generation resources that are under the control of a single corporate entity. The 

corporate entity must: 

(i) have the right to decide when to operate the plant; or 
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(ii) have the right to enter into a power purchase agreement or other agreement with the 

entity that owns the emission source and/or electric storage and/or renewable generation 

resources and provides the necessary paperwork required under subdivision 227-3.3(b) of 

this Subpart. 

(3) ‘Electric storage resource.’ A resource capable of receiving electric energy from the grid and 

storing it for later injection of electric energy back to the grid. 

(4) ‘Hydroelectric energy.’ The conversion of potential and kinetic energy in the form of falling 

or fast-flowing water into mechanical energy which drives turbines producing electricity. 

(5) ‘MWh.’ Megawatt hour of electricity. 

(6) ‘NYISO.’ New York Independent System Operator. 

(7) ‘ORISPL.’ Office of Regulatory Information Systems Plant Code assigned by the Energy 

Information Administration to electric generating units. 

(8) ‘Ozone season.’ May 1 through September 30 of each calendar year. 

(9) ‘Power purchase agreement.’ A contract between two entities pursuant to which one entity 

agrees to produce electricity, or some other power source, for the other entity over a defined 

period of time. 

(10) ‘Renewable generation resources.’ Solar photovoltaic energy, wind energy, tidal energy or 

hydroelectric energy electricity generating systems. 

(11) ‘Solar photovoltaic energy.’ Technology that directly converts the energy radiated by the 

sun as electromagnetic waves into electricity by means of solar panels. 

(12) ‘Substation.’ An area or group of equipment to transform power from one voltage to another 

or from one system to another. 
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(13) ‘Tidal energy.’ The conversion of kinetic energy in the form of tide movement into 

mechanical energy which drives turbines connected to a generator to produce electricity. 

(14) ‘Wind energy.’ The conversion of kinetic energy in the form of wind or air flows into 

mechanical energy which drives turbines connected to a generator to produce electricity. 

227-3.3 Permitting requirements and compliance plan submittal. 

(a)  Each facility containing an SCCT subject to this Subpart must have or obtain a permit pursuant to 

Parts 201 and 621 of this Title that reflects the implementation of the compliance plan required in 

subdivision 227-3.3(b) of this Subpart prior to the May 1, 2023 compliance date of this Subpart in order 

to operate on and after the applicable compliance date. 

(b) Each facility containing an SCCT subject to this Subpart must submit a compliance plan to the 

Department by March 2, 2020. Each compliance plan must, at minimum, contain: 

(1) a list of each SCCT subject to the requirements of this Subpart that includes any identifying 

numbers such as ORISPL number, emission source number and nameplate capacity. 

(2) a schedule outlining how the owner or operator will comply with the requirements set forth 

in this Subpart including which SCCTs will install controls, controls to be installed, the 

expected NOx emission rates, SCCTs to be replaced or repowered, and/or SCCTs to be shut 

down. 

(3) a list of renewable resources to be installed under common control of the permittee to be 

used in the compliance option described in subdivision 227-3.5 (b) of this Subpart. This list 

shall include, for each renewable resource: 

(i) location; 

(ii) nameplate capacity or equivalent; and 

(iii) documentation demonstrating common control. 
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(4) A list of electric storage resources to be installed under common control of the permittee to 

be used in the compliance option described in subdivision 227-3.5 (b) of this Subpart. This list 

shall include, for each electric storage resource: 

(i) location; 

(ii) nameplate capacity or equivalent; 

(iii) duration of discharge; and 

(iv) documentation demonstrating common control. 

(5) Pursuant to subparagraph 227-3.2(b)(2)(ii) the entity that owns the emission source asserting 

control over an electric storage and/or renewable generation resource must provide a letter, as 

part of a compliance plan or permit modification application, that the bidding and/or dispatch 

rights have been provided to the entity asserting common control. 

227-3.4 Control Requirements. 

(a)  The following NOx emission limits on a parts per million dry volume basis (ppmvd), corrected to 

fifteen percent oxygen must be met as a facility-level weighted average of all applicable SCCTs at a 

facility: 

(1) By May 1, 2023 

NOx Emission Limit (ppmvd) 

All SCCTs 100 
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(2) By May 1, 2025 

Fuel Type NOx Emission Limit (ppmvd) 

Gaseous fuels 25 

Distillate oil or other liquid fuel 42 

(3) Compliance with these emission limits must be determined by conducting stack tests, as set 

forth in subdivision 227-2.6(c) of Subpart 227-2 of this Title, at a minimum of once per permit 

term.  Alternatively, the owner or operator may choose to use a Continuous Emissions 

Monitoring System (CEMS) consistent with the provisions of subdivision 227-2.6(b) of Subpart 

227-2 of this Title. 

227-3.5 Compliance options. 

(a) ‘Ozone season stop.’  An owner or operator of an existing SCCT may opt to comply with this 

Subpart by not operating the SCCT during the ozone season.  The ozone season stop provision must be 

included as an enforceable permit condition in a final permit or permit modification issued prior to the 

applicable compliance deadline of this Subpart. 

(b) ‘Electric storage and renewable energy resources.’ An owner or operator of an SCCT may opt to 

comply with this Subpart by meeting the following weighted average output-based emission limits on a 

daily basis pursuant to the following: 

(1) Owners and operators must meet the following facility-level daily weighted average 

emission limits on a pounds of NOx per megawatt hour (lb/MWh) basis for all applicable 

SCCTs, electric storage resources and/or renewable generation resources at a facility. 
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(i) By May 1, 2023: 

Emission Limit (lb NOx/MWh) 

All SCCTs 3.0 

(ii) By May 1, 2025: 

Fuel Type Effective Daily Emission Limit (lb 

NOx/MWh) 

Gaseous fuels 1.5 

Distillate oil or other liquid fuel 2.0 

(2) The owner or operator of an SCCT that uses electric storage or renewable energy resources 

to inject electricity to the transmission and distribution system may demonstrate compliance with 

the applicable effective daily NOx emission limits by including the electrical energy, in MWh, 

injected to the transmission and distribution system from electric storage and/or renewable 

generation resources in the emission rate calculation provided that: 

(i) The renewable generation resource and/or the electric storage resource must be 

directly connected to the same physical substation as the SCCT with which it is being 

averaged; or 

(ii) within one-half mile radius of the SCCT with which it is being averaged. 

(iii) All sources that are averaged under this compliance option must be under common 

control. 
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(3) The effective emission rate may be calculated by: 

𝑀𝑎𝑠𝑠𝑁𝑂𝑥 (i) 𝐸𝑓𝑓𝑒𝑐𝑡𝑖𝑣𝑒 𝑅𝑎𝑡𝑒 = , where: 
𝑀𝑊ℎ𝐶𝑇+𝑀𝑊ℎ𝑆𝑇+𝑀𝑊ℎ𝑅𝐸 

(‘a’) MassNOx = NOx emissions (pounds) each day from all applicable SCCTs at 

the permitted facility. 

(‘b’) MWhCT = electrical energy delivered to the transmission and distribution 

system (in MWh) from applicable SCCTs at the permitted facility each day. 

(‘c’) MWhST = electrical energy delivered to the transmission and distribution 

system (in MWh) from storage resources over each day. 

(‘d’) MWhRE = electrical energy delivered to the transmission and distribution 

system (in MWh) from renewable generation each day. 

(4) If the owner or operator burns both gaseous fuel and liquid fuel during the same day, a 

facility electrical energy (MWh) weighted average must be calculated to determine a resultant 

mix fuel emission rate. The mix fuel rate must first be calculated to determine the allowable 

emission rate and then calculated again to determine the actual mix fuel emission rate.  

𝑅𝑎𝑡𝑒𝐺𝑥𝐺𝑒𝑛𝐺+𝑅𝑎𝑡𝑒𝑂𝑥𝐺𝑒𝑛𝑂 (i) Allowable Mix Fuel Rate = where: 
𝐺𝑒𝑛𝐺+𝐺𝑒𝑛𝑂 

(‘a’) RateG = Effective daily emission limit (lb NOx/MWh) burning gas as 

defined in 227-3.5(b) of this Subpart. 

(‘b’) RateO = Effective daily emission limit (lb NOx/MWh) burning oil as 

defined in 227-3.5(b) of this Subpart. 

(‘c’) GenG = electrical energy (MWh) generated burning gas each day 

(‘d’) GenO = electrical energy (MWh) generated burning oil each day 

𝑅𝑎𝑡𝑒𝐺𝑥𝐺𝑒𝑛𝐺+𝑅𝑎𝑡𝑒𝑂𝑥𝐺𝑒𝑛𝑂 (ii) Actual Mix Fuel Rate = where: 
𝐺𝑒𝑛𝐺+𝐺𝑒𝑛𝑂+ 𝐺𝑒𝑛𝑅+𝐺𝑒𝑛𝑆 

(‘a’) RateG = lb NOx/MWh burning gas 

Page 7 of 10 



  
 

 

  

  

 

  

  

  

 

   

  

  

    

  

  

 

  

        

  

      

   

 

       

    

   

(‘b’) RateO = lb NOx/MWh burning oil 

(‘c’) GenG = electrical energy (MWh) generated burning gas each day 

(‘d’) GenO = electrical energy (MWh) generated burning oil each day 

(‘e’) GenR = electrical energy (MWh) injected to the transmission and 

distribution system from renewable energy resources each day 

(‘f’) GenS = electrical energy (MWh) injected to the transmission and distribution 

system from electric storage resources each day 

227-3.6 Electric System Reliability 

(a) An SCCT may be designated as a reliability source by the NYISO or by the local 

transmission/distribution owner to temporarily resolve a reliability need. 

(b) A designated reliability source may continue to operate without complying with the applicable 

emissions limits of this Subpart until one of the following provisions are met: 

(1) a permanent solution is placed online as determined by the NYISO, the local 

transmission/distribution owner or the New York State Public Service Commission; or 

(2) two years after the designated compliance date under this Subpart has lapsed. 

(c) A designated reliability source may operate an additional two years without complying with the 

applicable emissions limits of this Subpart if: 

(1) the NYISO or transmission/distribution owner determines that the reliability need still exists, 

(2) the source is designated by the NYISO or the transmission/distribution owner as a reliability 

source, and 

(3) a permanent solution has been selected by the NYISO, the transmission/distribution owner or 

the New York State Public Service Commission and that solution is in the process of permitting 

or construction but not yet online. 
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227-3.7 Testing, monitoring, and reporting requirements 

(a) The owner or operator of each SCCT must measure or monitor daily NOx emissions in accordance 

with paragraphs (1) or (2) below. 

(1) Measure in accordance with the emission test requirements described in subdivision 227-

2.6(c) of Subpart 227-2 of this Title, or 

(2) Monitor with a CEMS as described in subdivision 227-2.6(b) of Subpart 227-2 of this Title or 

with an equivalent monitoring system acceptable to the Department. 

(b) The owner or operator of each SCCT must report operational data to the Department as part of their 

annual compliance report. The report must be in a form prescribed by the Department. The operational 

data must include: 

(1) NOx emissions from each SCCT for each compliance period. 

(2) If the electric storage and renewable resources compliance option is used: 

(i) daily electrical generation in MWh injected into the transmission or distribution 

system from each SCCT, electric storage resource, renewable generation resource, 

(ii) each hour of the 24-hour period which the electric storage resource is charged, 

(iii) each hour of the 24-hour period which the electric storage resource injects power into 

the transmission or distribution system, and 

(iv) each hour of the 24-hour period when a renewable generation resource injects power 

into the transmission or distribution system. 

(3) In the event that emissions of air contaminants in excess of any emission standard in this 

Subpart occur, the facility owner or operator shall compile and maintain records of the 

exceedance and notify the Department as soon as possible during normal working hours, but not 

later than two working days after becoming aware that the exceedance occurred. When requested 
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by the Department, the facility owner or operator shall submit a written report to the Department 

describing the malfunction, the corrective action taken, and an estimate of the emission rates. 

227-3.8 Severability 

Each provision of this Subpart shall be deemed severable, and in the event that any provision of this 

Subpart is held to be invalid, the remainder of this Subpart shall continue in full force and effect. 
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Notice of Proposed Rulemaking 

New York State Department of Environmental Conservation 

6 NYCRR Subpart 227-3, 

Pursuant to Sections 1-0101, 3-0301, 19-0103, 19-0105, 19-0301, 19-0303, 19-0305, 19-

0311, 71-2103 and 71-2105 of the Environmental Conservation Law (ECL), the New York State 

Department of Environmental Conservation (Department) hereby gives notice of the following: 

The Department is proposing the addition of 6 NYCRR Subpart 227-3, “Ozone Season 

Oxides of Nitrogen (NOx) Emission Limits for Simple Cycle and Regenerative Combustion 

Turbines.” The primary goal of this proposal is to lower allowable NOx emissions from simple 

cycle and regenerative combustion turbines during the ozone season.  The lower emissions from 

these sources will help to address Clean Air Act (CAA) requirements, ozone nonattainment and 

protect the health New York State residents.  This proposal is only applicable to simple cycle and 

regenerative combustion turbines.  This is not a mandate on local governments.  It applies to any 

entity that owns or operates a subject source. Further, the Department proposes to submit Subpart 

227-3 to the United States Environmental Protection Agency as a revision to the State 

Implementation Plan (SIP) for New York State. 

Written comments on the proposed rule may be submitted until 5 p.m. on May 20, 2019. 

For further information, contact Ona Papageorgiou, P.E., NYSDEC Division of Air Resources, 

625 Broadway, Albany, NY 12233-3251, Phone (518) 402-8396, E-mail: air.regs@dec.ny.gov. 

Requests for information and comments related to the SIP revision may be obtained from 

Robert D. Bielawa, P.E., NYSDEC Division of Air Resources, 625 Broadway, Albany, NY 

12233-3251, Phone: (518) 402-8396, E-mail: air.regs@dec.ny.gov. Written statements may be 
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submitted until 5 pm May 20, 2019. 

Hearings for the proposed rule and attendant revisions to existing rules described above 

will be held as follows and are scheduled in places that are reasonably accessible to persons with 

impaired mobility: 

Date: 5/6/2019 
Time: 11:00 am 
Location:  NYSDEC, 625 Broadway, Public Assembly Room 129A/B, Albany, NY  12233 

Date: 5/13/2019 
Time: 11:00 am 
Location:  SUNY @ Stony Brook, 50 Circle Road, Room B02, Stony Brook, NY 11790 

Date: 5/14/2019 
Time: 11:00 am 
Location: 1 Hunter's Point Plaza, 47-40 21st Street, Room 834 NYSDOT, Long Island City, NY 
11101 

The Department will provide interpreter services for deaf persons at no charge.  Written requests 

for interpreter services are required and should be submitted by April 29, 2019, to Richard 

McAuley, NYSDEC, 625 Broadway, Albany NY 12233-3250, (518) 402-8438, 

air.regs@dec.ny.gov. 
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NOTICE OF ADOPTION 

Addition of Certifcate Titles Eligible for Grade Level Extensions, 
Limited Extensions, and a Statement of Continued Eligibility 
I.D. No. EDU-44-18-00007-A 
Filing No. 125 
Filing Date: 2019-02-12 
Effective Date: 2019-02-27 

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: 
Action taken: Amendment of sections 80-3.15 and 80-4.3 of Title 8 
NYCRR. 
Statutory authority: Education Law, sections 101, 207, 210, 215, 305, 
3001, 3004 and 3009 
Subject: Addition of Certif cate Titles Eligible for Grade Level Exten-
sions, Limited Extensions, and a Statement of Continued Eligibility. 
Purpose: Creates limited extensions and continued eligibility in the core 
subject areas for teachers of students with disabilities. 
Text or summary was published in the October 31, 2018 issue of the Reg-
ister, I.D. No. EDU-44-18-00007-P. 
Final rule as compared with last published rule: No changes. 
Text of rule and any required statements and analyses may be obtained 
from: Kirti Goswami, NYS Education Department, Offce of Counsel, 89 
Washington Avenue, Room 112, Albany, NY 12234, (518) 473-2183, 
email: legal@nysed.gov 
Initial Review of Rule 
As a rule that requires a RFA, RAFA or JIS, this rule will be initially 
reviewed in the calendar year 2021, which is no later than the 3rd year af-
ter the year in which this rule is being adopted. 
Assessment of Public Comment 
The agency received no public comment. 

NOTICE OF ADOPTION 

English Language Learner Grade Span Requirement 
I.D. No. EDU-47-18-00010-A 
Filing No. 131 
Filing Date: 2019-02-12 
Effective Date: 2019-02-27 

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: 
Action taken: Amendment of section 154-2.3(i) of Title 8 NYCRR. 
Statutory authority: Education Law, sections 207, 208, 315, 305, 2117, 
2854(1)(b) and 3204 
Subject: English Language Learner Grade Span Requirement. 
Purpose: To provide a one-year renewable waiver to expand the allowable 
grade span for ENL and BE classes to three contiguous grades. 
Text or summary was published in the November 21, 2018 issue of the 
Register, I.D. No. EDU-47-18-00010-EP. 
Final rule as compared with last published rule: No changes. 
Text of rule and any required statements and analyses may be obtained 
from: Kirti Goswami, NYS Education Department, Offce of Counsel, 89 
Washington Avenue, Room 112, Albany, NY 12234, (518) 473-2183, 
email: legal@nysed.gov 
Initial Review of Rule 
As a rule that requires a RFA, RAFA or JIS, this rule will be initially 
reviewed in the calendar year 2021, which is no later than the 3rd year af-
ter the year in which this rule is being adopted. 
Assessment of Public Comment 

Following the public comment period required under the State Adminis-
trative Procedure Act, the Department received the following comments: 

1. COMMENT: 
One commenter expressed the position that the regulation puts students 

at a disadvantage by grouping them in more than two continuous grades, 
on account of both developmental and instructional appropriateness. The 
commenter felt that the skills covered across three grade spans would be 
too broad to cover in a single classroom. 

DEPARTMENT RESPONSE: 

The Department agrees that it is critical to provide instruction that is 
both developmentally and instructionally appropriate. The Department has 
limited the waiver’s availability to districts with low English Language 
Learner enrollment of thirty or less students district-wide. Districts seek-
ing the waiver will be required to provide key demographic information 
such as the total number and percentage of ELLs in the district as well as 
in particular schools, and the number of available certifed BE and English 
for speakers of other languages (“ESOL”) teachers to serve them. Districts 
will also be required to submit a justif cation explaining how they will 
ensure that all ELLs receive appropriate support if a waiver is granted, as 
well as the efforts the district has made to comply with the two grade span 
requirement of section 154-2.3(i) given its current staffng. 

The Department also issued an accompanying guidance document 
entitled “School District Justifcation to Expand the Maximum Allowable 
Grade Span to Three Contiguous Grades in 1-12 English as a New 
Language (ENL) or Bilingual Education (BE) Classes.” Contained in this 
guidance are questions and answers regarding which districts qualify for 
the waiver, best practices and guidance regarding instructional grouping 
practices, and recommended solutions for common challenges. The 
Department is also available for technical assistance and support as 
districts implement this temporary waiver. 

2. COMMENT: 
Two commenters expressed support for the regulation, on account of 

benef ts to smaller districts and schools. One commenter expressed that 
the regulation will help smaller schools which may not have suffcient re-
sources to meet the two grade span requirement. The commenter further 
expressed that developmental differences may not be as great in higher 
grades and that differences in instructional needs can be accommodated 
by differentiation of lesson plans. Another commenter observed that in 
small districts, English as a New Language teachers often have to work in 
more than one school or even more than one district and across many 
grades, in which case it can be instructionally benefcial to group students 
based on profciency across multiple grades. 

DEPARTMENT RESPONSE: 
It is not necessary for the Department to respond as these comments are 

in support of the proposed regulation. 

Department of Environmental 
Conservation 

PROPOSED RULE MAKING 
HEARING(S) SCHEDULED 

Set Nitrogen Oxide (NOx) Emission Rate Limits for Simple Cycle 
and Regenerative Combustion Turbines 
I.D. No. ENV-09-19-00015-P 

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following proposed rule: 
Proposed Action: Addition of Subpart 227-3 to Title 6 NYCRR. 
Statutory authority: Environmental Conservation Law, sections 1-0101, 
3-0301, 19-0103, 19-0105, 19-0301, 19-0303, 19-0305, 19-0311, 71-2103 
and 71-2105 
Subject: Set nitrogen oxide (NOx) emission rate limits for simple cycle 
and regenerative combustion turbines. 
Purpose: Reduction of nitrogen oxide (NOx) emissions from simple cycle 
and regenerative combustion turbines. 
Public hearing(s) will be held at: 11:00 a.m., May 6, 2019 at Department 
of Environmental Conservation, 625 Broadway, Public Assembly Rm. 
129A/B, Albany, NY; 11:00 a.m., May 13, 2019 at SUNY Stony Brook, 50 
Circle Rd., Rm. B02, Stony Brook, NY; 11:00 a.m., May 14, 2019 at 
Department of Transportation, One Hunter’s Point Plaza, 47-40 21st St., 
Rm. 834, Long Island City, NY. 
Interpreter Service: Interpreter services will be made available to hearing 
impaired persons, at no charge, upon written request submitted within rea-
sonable time prior to the scheduled public hearing. The written request 
must be addressed to the agency representative designated in the paragraph 
below. 
Accessibility: All public hearings have been scheduled at places reason-
ably accessible to persons with a mobility impairment. 
Text of proposed rule: The full text for this rule appears in the Appendix 
of this issue. 
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Text of proposed rule and any required statements and analyses may be 
obtained from: Ona Papageorgiou, NYSDEC, Division of Air Resources, 
625 Broadway, Albany, NY 12233-3251, (518) 402-8396, email: 
air.regs@dec.ny.gov 
Data, views or arguments may be submitted to: Same as above. 
Public comment will be received until: May 20, 2019. 
Additional matter required by statute: Pursuant to Article 8 of the State 
Environmental Quality Review Act, a Short Environmental Assessment 
Form, a Negative Declaration and a Coastal Assessment Form have been 
prepared and are on fle. 
Summary of Regulatory Impact Statement (Full text is posted at the fol-
lowing State website: http://www.dec.ny.gov/ regulations/ 
propregulations.html# public): The New York State Department of 
Environmental Conservation (DEC) is proposing 6 NYCRR Part 227-3, 
“Ozone Season Oxides of Nitrogen (NOx) Emission Limits for Simple 
Cycle and Regenerative Combustion Turbines.” The primary goal of this 
proposal is to lower allowable NOx emissions from simple cycle and 
regenerative combustion turbines during the ozone season. The lower 
emissions from these sources will help to address Clean Air Act (CAA) 
requirements, ozone nonattainment and protect the health of New York 
State residents. This proposal is only applicable to simple cycle and 
regenerative combustion turbines. This is not a mandate on local 
governments. It applies to any entity that owns or operates a subject 
source. 

STATUTORY AUTHORITY 
The statutory authority for the promulgation of Subpart 227-3 is found 

in the New York State Environmental Conservation Law (ECL), Sections 
1-0101, 3-0301, 19-0103, 19-0105, 19-0301, 19-0303, 19-0305, 19-0311, 
71-2103 and 71-2105. 

LEGISLATIVE OBJECTIVES 
Article 19 of the ECL was enacted to safeguard the air resources of 

New York from pollution and ensure the protection of the public health 
and welfare, the natural resources of the State, physical property, and 
integrating industrial development with sound environmental practices. 

NEEDS AND BENEFITS 
In March of 2008, the United States Environmental Protection Agency 

(EPA) lowered the eight-hour ozone National Ambient Air Quality Stan-
dard (NAAQS) from 0.08 parts per million (ppm) to 0.075 ppm.1 Subse-
quently, on October 1, 2015, the EPA signed a rule that lowered this stan-
dard to 0.070 ppm.2 Ozone NAAQS attainment status is demonstrated by 
measurements recorded from a monitoring network set up across the 
United States. 

EPA designated the New York-Northern New Jersey-Long Island met-
ropolitan area (New York metropolitan area, or NYMA) as a “marginal” 
nonattainment area for the 2008 ozone NAAQS effective July 20, 2012. 
On November 14, 2018 EPA proposed to reclassify the NYMA to “seri-
ous” nonattainment.3 The area was designated as “moderate” nonattain-
ment for the 2015 ozone NAAQS.4 NYMA monitors are currently report-
ing ozone concentrations of 0.083 ppm, well above the standard. 

Simple cycle and regenerative combustion turbines (SCCTs) sometimes 
referred to as peaking units, run to meet electric load during periods of 
peak electricity demand. They typically run on hot summer days when 
there is a strong likelihood of high ozone readings. Many peaking units in 
New York have high NOx emission rates, are ineffcient and are approach-
ing 50 years of age. It is diffcult to install after-market controls on most of 
these units because of their age and site limitations. 

New York must fulf ll its CAA “good neighbor” obligations which 
require states to include adequate measures in its state implementation 
plans (SIPs) prohibiting emissions of air pollutants “in amounts which 
will…contribute signifcantly to nonattainment in, or interfere with main-
tenance by, any other state with respect to” a NAAQS. In addition, New 
York must meet the 2008 and 2015 ozone NAAQS, for which the New 
York-Northern New Jersey-Long Island, NY-NJ-CT area is in 
nonattainment. 

Because high ozone days signif cantly impact human health in the 
NYMA and because older units signif cantly contribute on these days, 
DEC assessed the 99 high ozone days between 2011 and 2017. Analysis 
shown in Table 1. 

NOx Heat Input Gross Load 
(tons) (MMBtu) (MWh) 

Pre-1986 SCCT* 1,849 7,193,633 580,109 
Post-1986 SCCT* 73 6,908,887 1,040,831 
*Values are the sum of high ozone days 2011 - 2017 

Table 1: NOx emissions from NY SCCTs.5 

As demonstrated in Table 1, on high ozone days newer SCCTs produced 
64 percent of the electricity generated from SCCTs while emitting only 4 
percent of NOx emissions from these sources6. 

If the older sources were replaced with newer sources, the total NOx 
emissions from those older sources on the 99 high ozone days assessed 
would drop from the reported 1,849 tons to between 40 and 60 tons 
depending on eff ciency. This would result in an approximate 1,800-ton 
reduction of NOx emissions over those high ozone days. A reduction of 18 
tons of NOx emissions on an ozone season day would represent a reduc-
tion of over 10 percent of NYMA NOx emissions from the electricity gen-
eration sector and an overall reduction of 3.5 percent from all sources.7 

Electric grid reliability: 
To adequately assess future reliability needs associated with this rule 

making is proposing that affected facilities submit compliance plans by 
March 2, 2020 so that the NYISO may include the compliance solutions 
selected by facilities in its 2020 Reliability Needs Assessment (RNA). 

Proposal: 
To address NOx emissions from SCCTs on high ozone days, DEC is 

proposing to develop a new regulation, Subpart 227-3, that will apply to 
SCCTs with a nameplate capacity of 15 megawatts or greater that bid into 
the NYISO wholesale market. This regulation will phase in lower emis-
sion limits for NOx during the ozone season and will limit the current av-
eraging provision found in Subpart 227-2.8 The sources subject to this 
proposal will continue to be subject to the requirements of Subpart 227-2 
outside of the ozone season. This rulemaking proposes additional require-
ments for SCCTs during the ozone season allowing more fexibility outside 
of the ozone season. The requirements are expanded on in the following 
paragraphs. 

Control Requirements: 
The NOx emission limits for SCCTs will be phased in as shown in 

Tables 2 and 3 below. These limits may be met by averaging only SCCTs 
on a facility-wide basis. 

By May 1, 2023 
NOx Emission Limit (ppmvd9) 

All SCCTs 100 

Table 2: NOx emission limits for SCCTs beginning 5/1/2023 

By May 1, 2025 
Fuel Type NOx Emission Limit (ppmvd) 
Gaseous fuels 25 
Distillate oil or 42 
other liquid fuel 

Table 3: NOx emission limits for SCCTs beginning 5/1/2025 
Also beginning May 1, 2023, SCCTs will only be able to average emis-

sions with other SCCTs at the facility or, if the facility opts to utilize one 
of the offered compliance options, then those SCCTs may average with 
approved electricity storage or renewable energy resources during the 
ozone season. 

Compliance Options: 
Owners and operators may elect to meet the limits as proposed. To offer 

fexibility , this rule is proposing two additional compliance options: 
1) Owners and operators may elect an ozone season stop where it is re-

corded in the operating permit that the source may not operate during the 
ozone season. 

2) Owners and operators may elect to adhere to an output-based NOx 
daily emission rate that includes electric storage and renewable energy 
under common control with the SCCTs with which they are averaging. 

COSTS 
Older SCCTs are typically not conducive to the addition of retrof t 

control technology. DEC expects that most impacted facilities will choose 
to replace or shutdown the non-compliant older SCCTs. To estimate 
replacement costs DEC looked to information provided by the NYISO and 
Department of Energy’s Energy Information Administration (EIA). 

Table 4 presents costs developed by EIA and NYISO for full replace-
ment of an SCCT. 

Source Overnight Cost Notes 
($/kW) 

EIA $1,054 - $1,55810 Range is specifc for the Long 
Island and New York City 
area and includes 
conventional and advanced 
combustion turbines. 

NYISO $1,314 - $1,35711 Range is specifc for the Long 
Island and New York City 
area and represents replace-
ment with a dual fuel peaking 
turbine. 
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Table 4: Estimated range of overnight costs for full replacement of an 
SCCT 

Most SCCTs have a capacity factor of less than 5 percent, meaning that 
they are used less than 5 percent of the time. In addition, with the 
implementation of several New York State initiatives,12 demand for these 
units should continue to decline so the entire SCCT feet would likely not 
need to be replaced. 

Owners and operators may opt to install after-market emission control 
devices such as water injection technology. While costs vary widely 
depending on location, operation and siting, it has been reported to DEC, 
anecdotally, that the cost of adding after-market water injection to these 
older sources is approximately $2,000,000. Other sources report costs of 
$10,000 - $15,000 per megawatt,13 however, this data does not include in-
stallation and other associated costs. 

Cost of Nonattainment: 
This proposal is part of a suite of New York State efforts to bring the 

NYMA into attainment for ozone, in order to protect human health. EPA 
projected a wide array of benef ts that would be realized on a national 
level, excluding California, if ozone attainment is achieved.14 The human 
cost of nonattainment to New York State residents is presented in Table 5. 

Attainment Provides Prevention of: 
Deaths from effects of ozone 13 - 22 
Deaths from effects of PM2.5 31 - 70 
Nonfatal heart attacks 4 - 36 
Hospital admissions & emergency room visits 134 
Acute bronchitis 48 
Upper & lower respiratory symptoms 1,540 
Exacerbated asthma 32,200 
Missed work & school 26,320 
Restricted activity days 86,800 

Table 5: Summary of Total Number of Annual Ozone and PM-Related 
Premature Mortalities and Premature Morbidity: 2025 National Benef ts 
(adapted from EPA, 2015 RIA, p. ES-16) 

LOCAL GOVERNMENT MANDATES 
The proposed regulation does not contain a mandate on local 

governments. 
PAPERWORK 
This proposal will require each affected facility to submit a compliance 

plan to DEC. The compliance plan will state how each facility plans to 
comply with the new requirements. 

Those facilities required to meet new emission limits will be required to 
submit permit applications to modify its Title V permits to incorporate the 
newly applicable requirements by the May 1, 2023 compliance date. 

Subject facilities that do not use a continuous emissions monitoring 
system (CEMS) will be required to perform an emissions test to assure 
compliance with the applicable NOx emission limits. Every subject facil-
ity will be required to submit test protocols and test reports to the Depart-
ment for approval. 

DUPLICATION 
The proposed Subpart 227-3 does not duplicate or conf ict with any 

other state or federal requirements. 
ALTERNATIVES 
DEC considered two alternatives in assessing this proposal, leave the 

emission rates as they are and just lowering emission rate requirements. 
The frst option would leave New York open to CAA Section 126 petitions 
and if acted upon by EPA could require controls within three years. The 
second option does not allow for the compliance fexibility and reliability 
considerations included in the proposal that were developed during the 
stakeholder process. 

FEDERAL STANDARDS 
The proposed rule does not exceed any minimum federal standards. 
COMPLIANCE SCHEDULE 
March 2, 2020: All impacted sources must submit a compliance plan 

that must contain minimum data to demonstrate compliance will be 
achieved. 
——————————— 
1 73 FR 16436 (March 27, 2008), codifed at 40 CFR section 50.15. At-
tainment of the 2008 ozone NAAQS is determined when the fourth high-
est daily maximum 8-hour average ambient air quality ozone concentra-
tion, averaged over three year, is less than or equal to 0.075 ppm. 
2 80 FR 65292 (October 26, 2015). 
3 83 FR 56781 (November 14, 2018). 

4 83 FR 25776 (June 4, 2018). 
5 EPA Air Markets Program Data. https://ampd.epa.gov/ampd/. 
6 Percentages calculated from EPA Air Markets Program Data for days 
which exceeded the ozone NAAQS. https://ampd.epa.gov/ampd/. 
7 “New York State implementation plan for the 2008 ozone national 
ambient air quality standards.” http://www.dec.ny.gov/chemical/ 
110727.html. 
8 May 1 – October 31 of each year. 
9 Parts per million on a dry volume basis at ffteen percent oxygen. 
10 EIA, Capital Cost Estimates for Utility Scale Electricity Generating 
Plants, November 2016. 
11 NYISO, Demand Curve Model – 2019-2020.xlsm. Retrieved (1/3/ 
2019) from: https://www.nyiso.com/search?time=last-year& sortField 
=_score&resultsLayout=list&q=Demand%20Curve% 20Model%202016. 
12 Including energy effciency and energy storage targets, Reforming the 
Energy Vision and the Clean Energy Standard. 
13 The data provided only includes capital cost. “Gas Turbine 
Combustion.” Lefebvre & Ballal. CRC Press, April 26, 2010. 
14 Regulatory Impact Analysis (RIA) for the 2015 ozone NAAQS. 
Regulatory Flexibility Analysis 

The New York State Department of Environmental Conservation (DEC) 
is proposing new 6 NYCRR Part 227-3, “Ozone Season Oxides of 
Nitrogen (NOx) Emission Limits for Simple Cycle and Regenerative 
Combustion Turbines.” The primary goal of this proposal is to lower al-
lowable NOx emission rates from simple cycle and regenerative combus-
tion turbines (SCCTs) during the ozone season. 

EFFECT OF RULE 
DEC does not expect the requirements of this proposal to adversely 

impact employment opportunities with small businesses. Businesses and 
local governments subject to this proposed rule generate electricity that is 
injected into the electrical grid and those facilities are required to maintain 
generation compliant with reliability rules at the federal and state level. 
The facilities subject to the proposed rule are large businesses and 
corporations. 

The proposed regulation does not contain a mandate on local 
governments. Local governments have no additional compliance 
obligations. There are two SCCTs that are owned by local governments 
that are listed in the table below. While these sources will be subject to the 
requirements of this proposal, they already comply with the lower NOx 
rates and so no changes will be required by the facilities. While the two 
sources will be required to submit compliance plans, as outlined below, 
their plan requirements are simplif ed because they already comply with 
the emissions limits. 

Facility Local Government 
Freeport Village of Freeport 
SA Carlson Town of Jamestown 

Table 1: Local Governments Subject to the Proposed Rule 
COMPLIANCE REQUIREMENTS 
On or before March 2, 2020: All impacted sources must submit a 

compliance plan that must, at minimum, contain: 
D Nameplate capacity. 
D Ownership. 
D A list of each emission source that includes identifying numbers such 

as facility number, source number and name. 
D A schedule outlining how the owner or operator will comply with the 

requirements set forth in the rule. 
D Which emission sources will install controls and what those controls 

will be. 
D Which emission sources will be replaced or repowered. 
Effective May 1, 2023: The frst phase of NOx emission limits will be 

implemented during the ozone season and SCCTs will be limited to aver-
aging with other SCCTs, storage or renewable energy resources. The frst 
phase of emission limits will be: 

By May 1, 2023 
NOx Emission Limit 

(ppmvd1) 
All simple cycle and 100 
regenerative combustion 
turbines 

Table 2: NOx emission limits for SCCTs beginning 5/1/2023 
Effective May 1, 2025: The second and f nal phase of NOx emission 

limits will be implemented during the ozone season as follows: 
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Beginning May 1, 2025 
Fuel Type NOx Emission Limit 

(ppmvd) 
Gaseous fuels 25 
Distillate oil or other liquid fuel 42 

Table 3: NOx emission limits for SCCTs beginning 5/1/2025 
PROFESSIONAL SERVICES 
It is not expected that small businesses or local governments are likely 

to need professional services to comply with this rule. If an affected source 
currently utilizes professional services, such as consulting engineers, to 
comply with 6 NYCRR Subpart 227-2, they may continue to use those 
services to comply with the requirements of this proposal. 

COMPLIANCE COSTS 
Compliance costs discussed below are expected to impact larger power 

generation businesses, not small businesses or local governments. Discus-
sion on the compliance costs to large generation businesses follows. 

DEC is proposing to require each source owner to develop a compli-
ance plan to demonstrate how they intend to comply with the proposed 
rule. The SCCTs installed prior to 1986 are typically not conducive to the 
addition of retrof t control technology. Furthermore, forty-eight of these 
sources are located on barges that may not offer the space necessary for 
controls. As a result, DEC expects that most impacted SCCT owners will 
choose to replace or shutdown the non-compliant SCCTs. To estimate 
replacement costs DEC looked to information provided by the NYISO and 
Department of Energy (DOE), Energy Information Administration (EIA). 

The EIA describes overnight costs for electricity generating facilities as 
including2: 

D Civil and structural costs: allowance for site preparation, drainage, in-
stallation of underground utilities, structural steel supply, and construction 
of buildings on the site; 

D Mechanical equipment supply and installation: major equipment, 
including but not limited to, boilers, f ue gas desulfurization scrubbers, 
cooling towers, steam turbine generators, condensers, photovoltaic 
modules, combustion turbines, and other auxiliary equipment; 

D Electrical and instrumentation and control: electrical transformers, 
switchgear, motor control centers, switchyards, distributed control 
systems, and other electrical commodities; 

D Project indirect costs: engineering, distributable labor and materials, 
craft labor overtime and incentives, scaffolding costs, construction 
management start up and commissioning, and contingency fees; and 

D Owners costs: development costs, preliminary feasibility and 
engineering studies, environmental studies and permitting, legal fees, in-
surance costs, property taxes during construction, and the electrical 
interconnection costs, including a tie-in to a nearby electrical transmission 
system.3 

Table 4 presents the full overnight costs developed by EIA and NYISO 
for full replacement of an SCCT. 

Source Overnight Cost ($/kW) Notes 
EIA $1,054 - $1,5584 Range is specifc for the Long 

Island and New York City area 
and includes conventional and 
advanced combustion turbines. 

NYISO $1,314 - $1,3575 Range is specifc for the Long 
Island and New York City area 
and represents replacement with 
a dual fuel peaking turbine. 

Table 4: Estimated range of overnight costs for full replacement of an 
SCCT 

DEC believes that the entire capacity of generation will likely not need 
to be replaced. Most SCCTs have a capacity factor of less than 5 percent, 
meaning that they are used less than 5 percent of the time on an annual 
basis. In addition, with the implementation of several New York State 
initiatives, including the State’s recently announced energy effciency and 
energy storage targets, Reforming the Energy Vision and the Clean Energy 
Standard, demand for these units should continue to decline. There are 
over 3,400 MW of SCCT capacity listed in the NYISO Gold Book6 that 
are older, pre-1986 SCCTs. 

Owners and operators may opt to install after-market emission control 
devices on sources that are unable to comply. Water injection technology 
is the after-market technology that a facility owner would likely consider 
for these older sources. The costs of adding after-market emission control 
devices varies widely depending on location, operation and land space 
availability. It has been reported to DEC, anecdotally, that the cost of add-
ing after-market water injection to one of these older sources is ap-

proximately two million dollars. Other sources discuss a cost of $10,000 -
$15,000 per megawatt,7 and many of the sources that would be impacted 
are 15 to 20 megawatts each. However, this data does not include installa-
tion and other associated costs. 

ECONOMIC AND TECHNOLOGICAL FEASIBILITY 
It is not expected that small businesses will need to comply with this 

proposed rule. As noted above, the two local governments subject to the 
emission limits already comply. This is not a mandate on small businesses 
or local government. 

MINIMIZING ADVERSE IMPACTS 
To minimize any adverse impacts DEC is proposing a phase-in of 

requirements as well as a reliability provision. The phase-in of require-
ments allows for power companies, with affected sources, to plan over a 
longer term. In addition, DEC is proposing several compliance options to 
offer compliance fexibility: 

1) Owners and operators may elect an ozone season stop where it is re-
corded in their operating permit that the source may not operate during the 
ozone season. 

2) Owners and operators may elect to adhere to an output-based NOx 
daily emission rate that includes electric storage and renewable energy 
under common control with the SCCTs with which they are averaging. 

SMALL BUSINESS AND LOCAL GOVERNMENT PARTICIPA-
TION 

DEC participated in several stakeholder meetings including those for 
impacted facilities and local environmental justice groups over a period of 
eighteen months. In addition, DEC posted a stakeholder outline on the 
DEC website to encourage stakeholder participation and comment.8 

CURE PERIOD OR AMELIORATIVE ACTION 
No additional cure period or other opportunity for ameliorative action is 

included in Subpart 227-3. This proposal will not result in immediate 
violations or impositions of penalties for existing facilities. To help reduce 
immediate impacts on affected sources, Subpart 227-3 requires a compli-
ance plan due on March 2, 2020 followed by reduced NOx emission limits 
phased-in frst on May 1, 2023 and later on May 1, 2025. This will allow 
owners and operators of affected sources time to comply with the proposed 
Subpart 227-3. 

INITIAL REVIEW 
The initial review of this rule shall occur no later than in the third 

calendar year after the year in which the rule is adopted. 
———————————————— 
1 Parts per million on a dry volume basis at ffteen percent oxygen. 
2 Overnight costs include the costs for the physical power plant assum-
ing it can be built overnight. As a result, interest on loans are not factored 
into the cost estimates. 
3 EIA, Capital Cost Estimates for Utility Scale Electricity Generating 
Plants, November 2016. 
4 EIA, Capital Cost Estimates for Utility Scale Electricity Generating 
Plants, November 2016. 
5 NYISO, The New York Installed Capacity (ICAP) market Working 
Group. Available here: http://www.nyiso.com/public/markets_operations/ 
market_data/icap/index.jsp. 
6 NYISO, 2017 Load and Capacity Data. 
7 The data provided only includes capital cost. “Gas Turbine 
Combustion.” Lefebvre & Ballal. CRC Press, April 26, 2010. 
8 https://www.dec.ny.gov/chemical/113887.html. 
Rural Area Flexibility Analysis 

The New York State Department of Environmental Conservation (DEC) 
is proposing new 6 NYCRR Part 227-3, “Ozone Season Oxides of 
Nitrogen (NOx) Emission Limits for Simple Cycle and Regenerative 
Combustion Turbines.” The primary goal of this proposal is to lower al-
lowable NOx emission rates from simple cycle and regenerative combus-
tion turbines (SCCTs) during the ozone season. 

TYPES AND ESTIMATED NUMBERS OF RURAL AREAS AF-
FECTED 

Only one facility located in a rural area is affected by this regulation – 
the Samuel A. Carlson Generating Station located in Jamestown, Chautau-
qua County. 

REPORTING, RECORDKEEPING AND OTHER COMPLIANCE 
REQUIREMENTS; AND PROFESSIONAL SERVICES 

Reporting & Recordkeeping: 
This proposal will require each affected facility to submit a compliance 

plan to DEC. The compliance plan will state how each facility plans to 
comply with the new requirements. 

Those facilities required to meet new emission limits will be required to 
submit permit applications to modify their Title V permits to incorporate 
the newly applicable requirements by the May 1, 2023 compliance date. 
These changes can be incorporated into the renewal application for the fa-
cility’s Title V permit (Title V permits must be renewed at f ve-year 
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intervals). If there are no changes caused by the proposed Subpart 227-3 
no permit action is required. 

Subject facilities that do not use a continuous emissions monitoring 
system (CEMS) will be required to perform an emissions test to assure 
compliance with the applicable NOx emission limits. Every subject facil-
ity will be required to submit test protocols and test reports to DEC for 
approval. 

An owner or operator that elects to use the Electric Storage and Renew-
able Energy Resources compliance option must submit annual electricity 
generation and NOx emissions data to DEC. 

Compliance Requirements: 
On or before March 2, 2020: All impacted sources must submit a 

compliance plan that must, at minimum, contain: 
D Nameplate capacity. 
D Ownership. 
D A list of each emission source that includes identifying numbers such 

as facility number, source number and name. 
D A schedule outlining how the owner or operator will comply with the 

requirements set forth in the rule. 
D Which emission sources will install controls and what those controls 

will be. 
D Which emission sources will be replaced or repowered. 
Effective May 1, 2023: The frst phase of NOx emission limits will be 

implemented during the ozone season and SCCTs will be limited to aver-
aging with other SCCTs, storage or renewable energy resources. The frst 
phase of emission limits will be: 

By May 1, 2023 
NOx Emission Limit (ppmvd1) 

All SCCTs 100 

Table 1: NOx emission limits for SCCTs beginning 5/1/2023 
Effective May 1, 2025: The second and f nal phase of NOx emission 

limits will be implemented during the ozone season as follows: 

Beginning May 1, 
2025 
Fuel Type NOx Emission Limit (ppmvd) 
Gaseous fuels 25 
Distillate oil or other 42 
liquid fuel 

Table 2: NOx emission limits for SCCTs beginning 5/1/2025 
Professional Services: 
If an affected source currently utilizes professional services, such as 

consulting engineers, to comply with 6 NYCRR Subpart 227-2, they may 
continue to use those services to comply with the requirements of this 
proposal. 

COSTS 
The Samuel A. Carlson Generating Station already complies with the 

NOx rates in the proposed rule. Therefore, no changes will be required by 
the facility. A compliance plan is still required by March 2, 2020. The 
costs of preparing the compliance plan should be minimal. 

MINIMIZING ADVERSE IMPACT 
Since the Samuel A. Carlson Generating Station already complies with 

the NOx rates in the proposed rule, there are no adverse impacts to that 
facility. 

RURAL AREA PARTICIPATION 
DEC participated in several stakeholder meetings including those for 

impacted facilities and local environmental justice groups over a period of 
eighteen months. In addition, DEC posted a stakeholder outline on the 
DEC website to encourage stakeholder participation and comment.2 

INITIAL REVIEW 
The initial review of this rule shall occur no later than in the third 

calendar year after the year in which the rule is adopted. 
——————————— 
1 Parts per million on a dry volume basis at ffteen percent oxygen. 
2 https://www.dec.ny.gov/chemical/113887.html. 
Job Impact Statement 

The New York State Department of Environmental Conservation (DEC) 
is proposing new 6 NYCRR Part 227-3, “Ozone Season Oxides of 
Nitrogen (NOx) Emission Limits for Simple Cycle and Regenerative 
Combustion Turbines.” The primary goal of this proposal is to lower al-
lowable NOx emission rates from simple cycle and regenerative combus-
tion turbines during the ozone season. 

NATURE OF IMPACT 
DEC does not expect the requirements of this proposal to adversely 
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impact employment opportunities at the affected sources. The affected 
sources generate electricity that is injected into the electrical grid and 
those facilities are required to maintain generation compliant with reli-
ability rules at the federal and state level. 

CATEGORIES AND NUMBERS AFFECTED 
This proposal will affect facilities that use older simple cycle and 

regenerative combustion turbines (SCCTs) to generate electricity for the 
electrical grid. Newer SCCTs are expected to already meet the require-
ments set forth in this proposal. At least 18 facilities utilizing older SCCTs 
will be affected by this proposal. 

REGIONS OF ADVERSE IMPACT 
This is a statewide proposal, so all SCCTs will be subject to the require-

ments of a fnal rule. However, most SCCTs are located in New York City 
and on Long Island. 

MINIMIZING ADVERSE IMPACT 
The proposed rule contains several compliance options that owners and 

operators may utilize in order to comply with the proposed requirements. 
The frst is to meet the limits as proposed. Owners and operators may also 
opt to shut down or not run non-compliant SCCTs during the ozone season. 
If an owner or operator elects to not run an SCCT during the ozone season, 
it must be recorded in the operating permit. Another compliance option of-
fered in this proposal allows an owner or operator of an existing source to 
comply with applicable limits by meeting an average output-based emis-
sion limit (that includes renewables and storage) as a daily average emis-
sion rate. Under this option, the storage or renewable energy resource 
must be under common control with the SCCTs to be included in the aver-
aging calculation. 

These compliance options will allow existing SCCTs that cannot meet 
the proposed emission limits to operate for a few additional years while 
new SCCTs or other electricity generating resources are constructed. As a 
result, the Department does not anticipate adverse impacts to employment 
opportunities at a company subject to the rule. 

SELF EMPLOYMENT OPPORTUNITIES 
It is not expected that the proposed Subpart 227-3 will have a measur-

able impact on opportunities for self-employment. 
INITIAL REVIEW 
The initial review of this rule shall occur no later than in the third 

calendar year after the year in which the rule is adopted. 

REVISED RULE MAKING 
NO HEARING(S) SCHEDULED 

BEACH Act Standards and Reclassifcation Rule 
I.D. No. ENV-12-18-00043-RP 

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following revised rule: 
Proposed Action: Amendment of Parts 700, 703 and 890 of Title 6 
NYCRR. 
Statutory authority: Environmental Conservation Law, section 17-0301 
Subject: BEACH Act Standards and Reclassifcation Rule. 
Purpose: To comply with the Federal BEACH Act of 2000 (P.L. 106-284) 
and protect coastal recreation waters for recreation. 
Text of revised rule: 

Title 6 of the New York Codes, Rules, and Regulations (NYCRR) Part 
700, entitled “Defnitions, Samples and Tests,” is amended as follows. 

Subdivision (a) of Section 700.1 is amended by adding the following 
defnitions: 

(73) Coastal recreation waters mean the Great Lakes and marine 
coastal waters (including coastal estuaries) that are designated under 
section 303(c) of the federal Clean Water Act by the State for use for swim-
ming, bathing, surf ng, or similar water contact activities. Coastal recre-
ation waters do not include inland waters or waters upstream of the mouth 
of a river or stream having an unimpeded natural connection with the 
Great Lakes or open marine waters. 

(74) Primary contact recreation season means the time period of the 
year beginning May 1 and ending October 31 or as determined by the 
Department on a case-specifc basis in order to protect the best usages of 
the waters. 

Title 6 of the New York Codes, Rules, and Regulations (NYCRR) Part 
703, entitled “Surface Water and Groundwater Quality Standards and 
Groundwater Effuent Limitations,” is amended as follows: 

Section 703.4 is amended as follows: 
§ 703.4 Water quality standards for coliforms, enterococci, and E. coli. 
Total and fecal coliform, enterococci, and E. coli standards for specifc 

classes are provided in this section. 
(a) Total coliforms (number per 100 [ml] mL (colony-forming units or 

most probable number)). 
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STATE OF NEW YORK) Legal Notice No. 0021470065 
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Darryl Murphy ofNewsday Media Group., Suffolk County, N.Y., being duly sworn, 
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the Notice of which the annexed is a true copy, was published in the following 
editions/counties of said newspaper on the following dates: 

Wednesday February 27, 2019 Nassau, Suffolk and Queens 

SWORN to before me this 

27 Day of February, 2019. 

CHRISTOPHER LAWSON 
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. No. 01LA6348406 
Qualified in Suffolk County 
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and protect the health New York State residents. Th is proposal 1s only applicable to Sl!Jlple cycle aod rege~er~\1~e_ 
cpmbustion turbines. Th is is not amandate on lq_cal governments. !\applies to any en~~ tha! O\'/ri,sor pperates 
asubject source. Further, the Department proposes to·submit Subpart 22(3 to theUnitetl States Environmental 
Pro~ction Agency as aieyisjon to the State lmplenielitatioh Pl9n'(SIP) IQ[ N_ew'Yorktt~\e.•D, ' ;:·' .' ' ' 

.r/.. , ·;-, , ~ , . , , . . l , . · ,. . , ,·, , , . 

He·arings for the proposed rule and attendantrnvisions to existing rules described above,wi ll be held as, 
follows and are schedule_din P)?ces th~t are reasb~ably acces~ibJe to person~with imp~ire9, m'obility:~ ·. ·. 
•·Date·· Time Location , ,; 

5/6/2019 J1:00am ,,, NYSDEG,625Broaqway., ; ,,,, . \:',i,>:,.... 
·' ~ublic As~embly Ro~m 12~J1/B,'A[~any, NY 12~~3 ,; · 

. 11:00am SONY@'StonyBrool< . . ,y,., , ·"' ;. ; -' I 
50 Circle Road;Roo~ BO(Sfony Brook, NY\1_790 ,., ,~ I

\ 

,, Roo_m834 NY§D_qJ;Lon9 lslana Citt~f111Qt -'- -·1:..'; 
:5/14/2019 11:00am. ,it Hun.lei's.Point Plaza,47~4b 2fsfStree;, · )~;,. ·i :,; ;,, 

. ' The Department ll'i)! pro~de.interpreterservice$for d~j P~[Sondt no ~ rge~Writteo requests ior')nterprete:r' 
services are required ano should be sublnitte_d bl}PJil ?9, ~PJ 9,,t~~ichar~ Mc'Auley,fY~D,EC1p25:B,r9~j,vi~9,;. 
~Jgany_~Y,)2233,-.3250,_(518H0,2:8438,}1r.regs@dec.ny,gov. ,,_";, :: •• •· • "'''' :•it",t1 

£ursµa_nt fg Part 617 of the i~plemen)ing regulations for the State En~rb_nment~I Ou?)jty ~~v.ieY\A,~t,\he · ·; 
Dep_mf!l~Dth~~ pr,ep?,red aNegative ?eclwation ~t~ting \~at \~e propO~jQactions l'{jll_UO,~have a$)Qn\fj~an!;, ,, _ 
effe~t on the env1ron[llent. s•--. -. · . ~- -,.:· , . -,..i - H: .:,r, :• . .c;, :;;~r,i;•.uil ,,: •. 

, The D~p91rngnt ipvites}U,p~r$pn·~.·qrgani~ations, corporations, an~go~ir.n111enJ~g~nciff!h~J:'.ni?YQej -~ 
~ttected by.tlie ·propos_eoreyi~iohsto att~ha~e hearings:At each heari

1 
ng,persons.Who YJi~ht9.~¥,k(~. • 

statem~nt will be invited toSP.~ak. It is_re~ues)ed that oral staternent~also be su_bmitted.iowrltiog. :The ·, 
Department ll'ill give equal weight to written and or~I statemenJs, and sinceacli~ulaJiv.erecord wi ll be'. r , 
compiled it is not necessaryfo(interested parties to atterid each hearing. ·'' ~ :1'1 '' . ·' •l. ' c:sil.- -

• , 1•.... ·1-- -: .-: - ; · i, . · ') ·· r \ 1 ·, , • } ·; 1: o 0: ·;rtl t.S:N -. :;f•i! , ,M J)$!2iJ. '<& 
Informationfor Subpart 227-3,may be obtained from Ona Papageorgiou P.E, NYSDEG Division of Air• .: 

Re'~.QUEf~S1 6,~5 B.r~~d-~~y, ~!ban~ N.Y 122_33-3251, telephgne,- (518).102-83.~6;e~~~itir.r~g}fp~f~Y~%; 11, 
1illn,tte~ .stat~rnents ~aYi ~e s.~b1111tteai~n~? ~m, ~ay,20, 20,\9. ·· . : , , •• r t 1,,,,,-~,i,,, -, ~,11; : 

-·Requests for i.nformation and comments related to the SIP revisionidentifiedabovemaybe obtained A· 
lrifllJ R~b~rt Oi BieJa\\'a;P.E.,., NYSDE0:D(v[~ion of Air Resour~~(625 Broadwai ~l~aoy,~NY,,12~33,g?1/ '~ 
Ph~pe,:,(518) 402,83961 E-mail: a!r:rng~@de~·.qy.ggv. W.ritte_il sJatem1,nt~_may b(su9mi~etl_untjl5,'P~,. ,-
May 20,20)9. ,,. -; · . < · . · · -, , · ,,,,,, ;., ,-[,p{,; L,,r,•,·it:,vt., zin; ,,r,n ,,.' · 
.Jh.~'pibp9$eareg4lation~ may ~e foupd on the NYSQWs \v~9,siff at: t,n!,,, ,,'.':~:x, :.~; ':. !'.'t':('"'', t 
http://www.dec.nv.gov/regulations/propregulations.html#public or maybe obtainedfrom any of the. -~i -_ ~ ,.s 
following·Departmentdffices: . ···-~' :\: , ·· ,, , ;., ; , t;:· , J., A (L, 10;, · ·-1+,•' r 
~-, , • ··. ~. •·,·· . . , ,. ... --; . ! , . I ~ ,.,, .· ~-.,,,. ~,,·: •::'\/;;, . • ~ 
REGION 1! NY~DEC Regio,n One Headquarters,SU~Y.9!9ny Bro9k, 50 9f9le·~oa~; ptqpy B[99~, '::'\'5) r ·;'. 
NY11790-34091Att~.[lt)pn:~h_auo.Sne~ •. ,,., .. ·,· ,•. · ,, , ,, -;,~·:·· ·.:·;,:•. Ht: s 1 ~1 

REGION 2-Hunters Point Plaza,47:4021st.Street, Long Island City, NY 11101, Attention: S9m_Li\blich -:, :--: 
REGION3. 21S hP tlC , 'R d N PI NY 1·2561 A · •'G • s··•·1•· '· ,,,..,;p ,u f.- ..- .-.. ;: • ou\, u•.. ornirs,. oa ! . iw .._a~., . .. , ~~nt1Bn: }Wge., we1~.e~ ': \:, , ':tef-i ii 
REGION 4:J1~O North Westcott Rd.,Schenectady, NYJ2~0§, ~tt~oJ1or:,V1cJona S,c~m1tt k, .. J:, •·iml ,,,

1REGION~ -Hudson,Str~et E~er~ion, Bo x. 220, warrensb~rg NY.J,28B1tA~~ntjon:Jarf!~S ~9ut~~t ,,: ; :_~­
RR!Gb)Oit, ~J6 ~ wb.•atertOY1~~tete Office Bldg,317 WJ~hingt£~;st-1Watemirn,'NY,136,0L.Atenti~p::;\; ,\'.,:-.;..il-

0 e aco s ' ' • :, ,.,_, ...,g., -- · ,, · 
REGION 7-615 Erie Boulevard West,Syracuse,NY 13204-2400,Attention: Thomas Elter ·'. .:; ' '",:' ;,;_ \ ', 
--8-6274 East Avon-Lima Road, Avon NY 14414 Attention:'Yu an Zeng -~'

1

'!' '." '."'. ", \ ''"'-L ·.ill'< · •' , ,\ ,' ' I, ' ''. ' ; ,~. . •.1 ,i ,.•,l:;.!Jf.) L ... ,-- !::'.{. :_
R 9-270 M1ch1gan Avenu~,.Buff~lo,NY 1420?1Att~~)1on: ~1coael E!!W!Y ,;:. ,,, ,:r,., ,1:, ,',n' . 

http://www.dec.nv.gov/regulations/propregulations.html#public
mailto:a!r:rng~@de~�.qy.ggv
https://su_bmitted.io
mailto:Jgany_~Y,)2233,-.3250,_(518H0,2:8438,}1r.regs@dec.ny,gov
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*** Proof of Publication *** 
WARREN COUNTY AFFIDAVIT 

STATE OF NEW YORK: 

County of Warren, ss: 

_De,bf.) =e_=--=l'--'-( e___r("-'--_being duly sworn,-.c:c....::...c..c....,1 

says that (s)he is an authorized designee for Lee Enterprises, 
publishers of THE POST-STAR, a daily newspaper published in 
Glens Falls, Warren County, State of New York, and that the printed 
notice attached hereto was cut from the said POST-STAR, and that:P~bli:waH:;,~rqn, namely 

t-eb. d-7_,________________, 20- 19------=,c_c=-___c,__ ' 
MILLER ADVERTISING-LEGAL 

220 WEST 42ND STREET, 12TH FLOOR 

NEW YORK NY 10036 

ORDER NUMBER 69667 

Signed this 2-jib day of Fe-b· 
~~ 

1:::J ;' {,.,J
Sworn to before me thi;:,.:2:\J day of _ _;_1 ____, 20_ · 

/ 

Section: Legals 

Category: 001 Legal Notices - Warren County 

PUBLISHED ON: 02/27/2019 

TOTAL AD COST: 83.68 

FILED ON: 2/27/2019 

NEWroRK srAtEoJt:ti~.~/~~~1irAL cb·;~;~i:r;oN:·. 
Pursuani io'sectiiiris{6101, 3·030( j9·01fo:19-01os,\s-03o_i'.'fa:030:i, 19:03os:-i 9: 0311,'7'1:2103' 

and )1-2105of the Environmental Conservation Law;riotice'~hereby gr,en that lhi.NeviYorli Stale Department' 
of Ei11i rorimintal Conse.ivation - -- ' ' . - " ' ublic hearings on ti/i prop'osfd 
addition"of 6NYCRR Subpart 227-3/ 0zone Season Oxides · 
C,,,c~and'Rigeneralive Combuslidn Turbines.' The pri/rialy 
emissions from simpl( cycifand regehe/iti~e '(ombusljcin . . e~eason'.TheJoiver: 
emissionsJrojJ'l iiieseso,u~s will help.to;idµress_Clean/jir ~cl CAA) r_equ,rements, ozoQe poria~aipf!lept, 
andprotect llie.~ealth Ne~1.Yq11< · · · 'cyclI~nd ri generativf 
combustion turbines:This isnot th.at ovms or operates 
asu~eel soulce:Fui)her,the De 7,3 tli the United Statei Envirohmentar 
Prolection:~9~!~Y a; aiet sion:tothe ~131/ ,I'11ple!11entati~j fl~J~WJ /o.r,New Y9f~.S!jlle ,n, '" ,. , 

Hearings /or_t~e propo_sed rule and a_~l(l/ant ;eyisions I0,i1sting,nrle.s:described abo~i )iill be, h1ld as, 
followsa~ij are sched.uleq !n places,tha! are riasoDably _acces_s,b~_tq P.ersqns with 1mpa1rea m.ob11ity: :· _ 

D;ie :. :•:Jinie . "'''' ,Location_· " " '.J; ·:::,·,, 
51612019; ·. ••'i toO am· : . • .NYSDEC:625'Broadi1af · - : · . ,. ·- : 

( ,'" " f,. , '' _ PublicAssembly Room129,VB, Albany;NY 12233 
5n3ti019 ,' •··11:0Qam·' ' .. 1 SUNY@,StonyBiook; ' . ·•t' 

,\»'., ', 50 Circle Road; RoorifB02, StonyBrook,NY 11?90 
'5/14/2019 , '".' ,. .11 :00 am - -;, ' f 1Hunter's Po\nt Plaza, 47-40 21st Street; '·\,.,, 

1'r.,, -, ,_; ,, . , ·:'· ;,,, ·. ..Room 8;l4 ~YSDOTJorg Island City, NY 11191 , 

The Depart~en1·,,;;11 RfOVide interpreter.services for.deaf person_s"at no charge, Wii~eh requests'for:, 
inte~reler;se.i:vices are required a1d should be·submilted by April 29, 2019, to Richard McAuley, NYSDEC, . 
6258road;,ay, Alliany NY 12233-3250,' (518) '402-8438, aif.regs@dec'.ny.gov: ' ,. ' ..: ·'·\·'(':- •,5: 

F\i(suaht tq'Pa'rt ~iZ:01:ihe impleihentlrig regulations lor'iKe_Staie'E~vironmental bulli~Revie#Ac(ult' 
Oef)Jrtmeril has preparedi Nigative De'claration stating that the proposed ~ction.swill not have~ signilicant 
effe~_qn.t~}J~>~~~T.~ntt .:,,·:- :·~t-lt" ;__-:_:;· : p•: _·--(·✓. ~-~ /;· .:. ;\, :".. /.:.,_-} ·i::1 
.Tie O!P,l ttl1!,eP}Jnv1\es ,!11,persopj, ,qrgamzat,ons, corporat1ors, anp 9o_vernmi nt,a_ge~c1es.I\,al'.(fl~Y be _ 

affected bylhfprnposecf rev,s!ons·to a.ttend the heanngs. At each hearm·g, persons who wish.to make a 
sla :invited to speak. It is.requested.that oral.stalements"also be submitted in,viriting.The 
Oe !v~,e_q~a)_l'ieiQhl I? wrft)e~ and orir~\ateme/lj,~~-95ince{ CU!l)Y,[at\VJUif£r,d,will be 
co necessary for,nteresled parties to attend each heanng. . · , _-_. ;-· · . . . 

lnlormalion fqrSutipart227-3, may'~i obt;inep froh] Ona Papagi6rgiou p E.; NYSDEG Di~isioo of Ail 
Resources,:125 Broadway,Albany.NY .12233-3251;Ielephijne, (518) ·402-8396; email, air.regs@dec·.ny.gov:: 
Written stateinents_may.besubmittei! until 5pm;May 20, 2019:. .,.',. · _ . .. ' -, 

Requests,IQ(in,forniati,cin and comme~ts rela,l!d.to the SI~ revis!oii iPentifiedabovi:may_pe pbtajned, 
Imm Robert D. Bielawa, PE.,NYSDEC Division of Air Resources, 625 Broadway;'Albany, NY 12233-3251,-
Phone: (518) 402-8396, E-inail: aiireg's@dec.nYgov. Writlen-sta'teriieilts may be subrriitfedunlil·5]mi,', 
May_20,2 □ \r,. · 0 ,,,;, ,; , : , / ,',., .,t; - , ' , .,; .. ' , , <:.,;:, ·c: ·,,. :-: ·'.· 
TMP.toposed regulations rilay be'found on the ~YSDEC's website at · . ,. 

hit Jtw.vw.dec. · may be obtained from any of the . 
I0II01Ving·oepf , .. ·.,, •.., • ,, . , " , ~ -.:. ,.. · · · ··"· _ r ..-., 
REGI ON 1 , . Headquarters;SUNY Stony firooki 50 Circle Ro'ad,.Slony Brook,' .-. 
NY_tl790-3409, Attention:'ShaunSnef~_", ,. , - ,, ,.",: .' ,'.. . , - , :, ,',•.,;. : 
REGI ON 2 -,Hunt.~is Point Pl,za; 47:4,0. ?1fl,~.tree!, Long l~l?n,d,Gity,.~Y ,1)101, Att!~lion:Sam \~qli~h. 
REGION 3 ; 21 $Pulh,P~ttCqrne~ ~oad, New Patti, NY 1?5§1, Att.en,tion: 'Ge:orge S~veikert .. • ·. i; •+ 
REGI ON 4 -1 130 Nol1h Westcott Rd., Schenectady, NY 12306, Attention: Victoria Schmitt · :e . '''c';'·' i· 
REGION 5 ' Hudson StreefExtension; B9i220;Wa(rensbuig NY 1,2885,Attention:-James Coutant • / 
RE GION 6 ;,W}lert01vn St1i{ptticepld9, 317 )Vashingtor St.,,Wa,tt~?Wn;NY 1I601, Agenti2n;,. :• ·, 
RobertJacob,s.·,;,, .e .c; _ ... , •_..-. .. ... ·.,; _-,,, ,... - ·· : .. ' , 
REGI ON 7'16,'15.Erie Bouleyard.West, Syracuse, NY 13204-2400,Attention: Thomas Eltei 
RE GI ON B; 627HasiAvon,Liina Road; Avon, NY 14414,'Atteli!ion: Yuan Zeng : :>I'.Q · 
REGION 9 ,2zo j\1ichig?~ ~v,enue,Bu~al_o, NY,)4202, ~~.enti6n:~icha11Erne\( , , : , ,, ._. 1, 

BRl/l,1\l J CORCORAN 
Noiarv ;:, ,;:i:ic,. '.;t ale ol ~Jew York 

. Mo O>1) )61339'16 
r :,,,, qt 1r"! i'.·, 0:ara\092 County 

My •:c,,;,,',,s,,un ExpiresSepternber 19, 202~ 

mailto:aiireg's@dec.nYgov
https://stateinents_may.be
https://air.regs@dec�.ny.gov
https://Albany.NY
https://aif.regs@dec'.ny.gov


THE POST-STANDARD ADVANCE 
LEGAL AFFIDAVIT 

\SYTatl!~ecom ITio: l'.osr}u~wRo 
INV#: 0009041288 .$NYuiu:om 

MILLER ADVERTISING AGENCY INC 
220 W 42 ST 12TH FL 
NEW YORK, NY 10036 

Sales Rep: Pamela Gallagher 
Name: MILl,.ER ADVERTISING AGENCY INC 

Account Number: 1001507 

INV#: 0009041288 

Date Position Description P.O. Number Ad Size 

02/26/2019 Other Legals NY 10# R2200150 3 x77 L 

State of New York, County of Onondaga ss. Pamela Gallagher, of the City of Syracuse, in said County, being duly sworn, doth 
depose and says: this person is the Principal Clerk in the office of THE POST-STANDARD, a public newspaper, published in the 
City of Syracuse, Onondaga County, New York and that the notice, is an accurate and true copy of the ad as printed in said 
newspaper, was printed and published in the regular cnion and issue of said newspaper on the following days, viz.: 

naodacd 02/26/2019 

Pamela Gallagher 
Principal Clerk 
An Authorized Designee of the Pres dent, Tim9 hy R. Kennedy 
Subscribed and sworn to before me, is 27 l{day of February 
2019 

NOTARY PUBLIC 

FOR QUESTIONS CONCERNING THIS AFFIDAVIT, 
PLEASE CONTACT PAMELA GALLAGHER AT 
(315) 470-2051 OR Legals@Syracuse.com 

ANNE PETRO 
Notary Public - State of New York 

No . 01 PE6366489 
. Qµal_ified in Onondaga County 

Comrnissipn Expires: !P<3D - 2 bLi 

mailto:Legals@Syracuse.com
https://MILl,.ER
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Ad Number:0009041288 

Date Position 

02/26/2019 Other Legals NY 

Description P.O. Number 

10# R2200150 

Ad Size 

3 x77 L 

. _ ... _.. . "~9T[QE,QffP.8.i.JrijE1,~l!ING . __ -
NEW YORKSTATE- DEPARTMENT.OF ENVIRONMENTAL CONSERVATION 

r_4t~:Yibt,1.q p_~q1191)f1-pipJ.;s,9_iAi.:f~)foi: 1~'.Q.~h-~, 1 9-o~ □l 1i o3.oi·i.9-o~Q~jii~.1\:zi::?1_0~ 
·a@?1,-2105 oflh~__En~rqnwent~Conservatton,t,a~. n9.~1~_e_1~ heJeby,~1,vqn,_!hatthe ,Ne¥1,Ypr}Stat~ DeP,a.rt~ent 
pf t-/JY!Wrrne otal,Co n1~rv~~9n (Q~p,~~xn.~m).';f!IIth9lqweJo!)91«1ng .l~g [~~!JV~.pµbl I.G h~f!QPS.P':1 lb~ ll[9~~J~P. 
,~dq1t1Q0 pfg~YQH8,Su,bpa~,m-J, .:O~.ne.$~.a~onQxtdes Qr,N1trpg~n (NOx) E_[p!s.go_n~lhl lts" fo[S.1 rnP1e 
.Cyc!e ~nd R_~g_ener,at,~e Gornbust19n Turbmes} Thepnm~ry.goaf. of th!$ pJoposal1s to loweraJloyvableNOx 

1i~:~~:~~::;im;~~~~:J{r~:~~~l,~elr:W:B~K~:~.Ql~i~1 
~r1~t~~~ll)at:~~~tJ~e~(~~Jieya~sg6,}~~~~-~~1,~i 

~,~!~Jfi~1~i~r!f~,~h!~0~!t-l~aW~ffe€"%WJ;J~~/l~~~~ihii~\t~~~1~~~~lil~ii~-tt}iW~.r!:~iir~~ll 
;~subJe Gt so_urce.Furthe ri:th~pepartrrJeQlprqgose$:tO subll]it$uppa[1_227o3tq_the UrntegStates Env1ronmehtar 
·PfQ)~t!i.ohJ.igepcya~ ~ r:~vjsj@l.ci JhtStat~JiTW!~tiieJiWip/i P!an. (Sip)'f9J N~WYQ(K:$W{ 

__ .Heafin'g$'100hlprqpp~~c1(uie:an.q ~MnllJortevi,sip·os to ~.sting rulW ~es~.fi,Q{d aqp,W:wiltQ~ Mlda~ -
foJlows ahdare scheduledln,places that are reason:ibJy13:ccessibletb personsWith/lllpa,red rnobi ilty:• . 

Qaj~ '1[[!1_8 :J'.pq9tiqn·_- · ·- ·- --· 

5/13/2019 1_1 :00 am 

5(14/2019' . 11:QO am ·JHU~t~t1? Po1DLP1iiz~,47;49·21~tStre ~1;
R6pnJ'83.4NY$DOT, Lcing ls!arid Cj!y;' NY 1J 1Q1 

, The Department wiff pro\/fde lni~rgreter[ervic~sfor deaf pe[spns.ai no .cha,rge.'W/i ttenreqliesJ~ for ·· 
Jn.t~rp(ete r'se[YiC~?~(eJeQU.[(eq__aop$hQyldbHil.b)iJ1Jte_gpyAprjl_g~,2P,19, to RiChJJij MC.Auley;NYSOEC,
'625 Broadway, AlbahY, NY 12233~3250,'(51.8).~02c8438, air.regoo.ide_c.ny.gov, . 

__ PwsManft.o:Parl:~fl qttoe lrnP]ern~ni)ng reg~J~ti'.ons'.torth(S)~t_eJnvJ r9nrneiit~! _Qyafity R.eviewAct. ~ne. 
DffI$t1lie:n1 nai; 'pleparfaaNegative oetla.rati/ili statingthaft~epYqposea actidnsWill rfot hWe.'asignftic·a:1;1
e'ffectohtne -enviro~nient · · 
__ T,h,~ Dep~rtme9f)R'{~§.ti(I p~_rio%, 9rq~pi~a!jon,s,, ~9f,p9 r<!1)pps, a,111 ~9vernm~nJ ag~,l).Ci~-~t,hat ,may p.e 
·4~ec~ted Pv trepr9pq~gqr~v.1s19n.s w,attena th~be-9,r[n,~_s,At e~ch h~ann_g, personS :'f00 o/lSh !,O, ll]~k~ a 
:statement will.pe invited tq sp_ea.k. It 1s (~guested th~t oral statements also be submltt_ed mwr1t1pg.Jhe 
D~]Ya rtrnent.WJII g'iyfe:Cfu,al W~ight_to yifirteq ~JYQ 9t~l sWerri_eJ1ts/a.n,qsince.<! cu:muJ~tiY~ (e~o,rd Will be 
'compiledIt ls hothecil'ssa(Yfofihtere~ea parties to attend each hearing. 
. lnfonnatlqo_for'Stib_pari227°3, m~y be_obi~n~d from'bnaeap~g.eoJgio_uP.t _,_NYS,DECDlvision of Air 
·Re.$Wrc~s. 625.Brp.?d\Jjlay,.Alb,a,ny NY 12.~J3_'.~_Z:iJ, 1e1~phqn~..(51 a) 402~839Ei; em a.il, ~r,regs@d~cM,go_v: 
:Written statements may be -submitted until 5pm, lvl a,y 20,_2019. · 

_fi?g~_e§i.idor l!)fo[,aj~!/o,nang com ment8,.r~lifed_fo t~e ~JPrev,l~io,nid~oJifj~d, ;~b.o,~~111ay b.e pb\ajn_~q
frgrn.8oogr) Q. ~Jel~wa, P,E,, N,V$9EC Q)y1,s1,o,nof A.1r8es~~!~~s. ~2.5 Brpa.dway, Albany, NY 12?9.~:~2~1 . 
Pho □.~: (5_1§) 402s8396, E0ma1I: a1r.regs@dec.ny.gov. Written statements may be submitted .until5:Pm,
May2Q;2919_ --
. ,Thfpidpo~ed r~gul~tiofi~_~aybe.fciuhd.ofthe ~YS..D,E.C's Web§ite at: , _
htto}/wWW.dec.ny:gov/requlat1ons/proprnaulat1ons.html#publ1cor may be obtained from any of the 
fpll_Q'i/1ing D~pNtniliDLlimc~·~: -
REGION 1, ~tSpEC~~gidD Obe H~adq'i1arters,'SUNYStony Brook,50 Circle Road, StohY Brook; 
NYJJ:7.90-3409,-Att.enti@/~haµn $nee _ _ ___ _ . 
REGlON 2:Huntefs'.Point Plaza,47-4021st Street, Long Island City, NY 11101, Attei1tion::Sarli Li eblich 
REGl(fN ,~-·2l tduihPott comers Rci~d,:N~W-Piltz, NY 12961, Atteli)icih: Gedrge :~¥J~ikert 
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AFFIDAVIT OF PUBLICATION 

STATE OF NEW YORK 
COUNTY OF NEW YORK 

Ambika Mohan being duly sworn hereby declares and 
says, that she is the Advertising Account Executive 

resp~nsi~le ~o1:~~cing t~e attached adve~tis_em~nt for 
pubhcahon m ~vc.k s~C/4.~vtccve-.>+--f, Clu,z,v-,.cc...--le._ 
for Miller Advertising Agency, Inc; located in New 
York, NY, and that the NYSDEC Notice of Complete 
Application advertisement, of which the annexed is a 
true copy, has been published in the said publication 
on the following issue date(s): 

Ambika Mohan 

Subscribed to and Sworn before me 

This lg..\-l day of .....lht-0~(_·_,--'--__._ 2019 
l 

~~ ~~~ 
Notary Public / 

Donna Perez 
Notary Public State Of New York 
No. 01PE6151365 
Qualified In New York County 
Commission Expires August, 14th - 2022 



NOTICE OF PUBLIC HEARING 
NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION 

Pursuant to Sections 1-0101, 3-0301, 19-0103, 19-0105,19-0301, 19-0303, 19-0305, 19-0311 ,71-2103 
and 71 -2105 of the Environmental Conservation law, notice Is hereby given that the New York State Department 
of Environmental Conservation (Department) 1vill hold the follo1·nng legislative public hearings on the proposed 
addition of 6NYCRR Subpart 227-3, "Ozone Season Oxides of Nitrogen (NOx) Emission Limits for Simple 
Cycle and Regenerative Combustion Turbines.' Theprimary goal of this proposal is 10 lowerallowable NOx 
emissions from simple cycle and regenerative combustion turbines during the ozone season. Thelower 
emissions from these sources will help to address Clean Air Act (CAAJ requirements, ozone nonattainment 
and protect the health New York State residents. This proposal is only app icable to simple cycle and regenerative 
combustion turbines. This is no1 amandate on local governments. It applies to any entity that owns or operates 
asubject sourte. Further, the Departmentproposes to submit Subpart 227-3 to the United States Environmental 
ProtectionAgency as a revisionto the State Implementation Plan (SIP) for New York State. 

Hearings for the proposed rule and attendan1 revisions 10 existing rules described above will be held as 
follows and are scheduled in places that are reasonably accessible 10 persons with impaired mobility: 

Date Time Location 
5/6/2019 11 :00am NYSDEC, 625 Broadway, 

Public Assembly Room 129A/B, Albany, NY 12233 

5/13/2 019 11 :00am SUNY@ S1ony Brook, 
50 Circle Road, Room 802, Stony Brook, NY 11790 

5/14/2019 11 :00am 1 Hun1er's Point Plaza, 47-40 21st S1reet, 
Room834 NYSDOT, Long Island City, NY 11101 

TheDepartment will provide interpreter services for deaf persons at no charge. Written requests for 
interpreter services are required and should be submitted by April 29, 2019, to Richard McAuley, NYSDEC, 
625 Broadway,Albany NY 12233-3250, (518) 402-8438,ajr regs@dec ny goy. 

Pursuantto Part 617 of the implementing regulations for the State Environmental Quality Review Act, the 
Department has prepared aNegative Declaration statingthat the proposed actions will not have asignificant 
effect on the environment. 

The Department invites all persons, organizations, corporations, and government agencies that may be 
affected by the proposed revisions to attend the hearings. At each hearing, persons who wish to make a 
statement 1•nll be invited to speak. It is requested that oral statements also be submitted in writing. The 
Department will give equal weight to written and oral statements, and since a cumula1ive record will be 
compiled it is not necessary for interested parties to attend each hearing. 

Information for Subpart 227-3, may be obtained from Ona Papageorgiou P. E., NYSDEC Division of Air 
Resourtes,625 Broadway, Albany NY 12233-3251, 1elephone, (518) 402-8396; email, air.regs@dec.ny.gov. 
Written statements maybe submitted until 5pm, May 20,.2019. 

Requests for information and comments related to the SIP revision identified above may be obtained 
from Robert D. Bielawa, P.E., NYSDEC Divisionof Air Resources, 625 Broadway, Albany, NY 12233-3251, 
Phone: (518) 402-8396, E-mail: air.regs@dec.ny.gov. Written statements may be submitted until 5pm, 
May 20, 2019. 

The proposed regulations may be found on the NYSDEC's website at: 
httQ:/Awm.dec.nigov/regulations/grogregulations.html#gublic or may be obtained from any of the 
following Department offices: 
filfilfilU · NYSDEC Region One Headquarters, SUNY Stony Brook, 50 Cirtle Road, Stony Brook, 
NY 11790-3409, Attention:Shaun Snee 
B.EfilQlil -Hunters Point Plaza, 47-40 21st Street, Long Island City, NY 111 01, Attention: Sam Lieblich 
REGION 3 -21 South Pun Comers Road, New Paltz, NY 12561, Attention: George Sweikert 
REGION 4-1130 North Westcott Rd., Schenectady, NY 12306, Attention: Victoria Schmitt 
REGION 5 -Hudson Street Extension, Box 220, Warrensburg NY 12885, Attention: James Coutant 
fim!Qllj • Watertown State Office Bldg, 317WashingtonSt., Watertown, NY 13601, Attention: 
Robert Jacobs 
filfilO.!U · 615 Erie BoulevardWest, Syracuse, NY 13204-2400, Attention:Thomas Elter 
filfill!!il -6274 East Avon-LimaRoad, Avon, NY 14414, Attention: Yuan Zeng 
REGION 9 • 270 Michigan Avenue, Buffalo, NY 14202,Attention: Michael Emery 

Rochester Democrat 
and Chronicle 
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THE BUFFALO NEWS 

-Affidavit-

Matthew Donnelly of the City of Buffalo, New York, being duly sworn, deposes and says that 
he/she is Principal Clerk of THE BUFFALO NEWS INC., Publisher of THE BUFFALO NEWS, 
a newspaper published in said city, that the notice of which the annexed printed slip taken from 
said newspaper is a copy, was inserted and published therein 1 times, the first insertion being on 

02/27/2019 and the last insertion being on 02/27/2019 

Dates Ad Ran: 

Buffalo News (P1) 02/27/19 

NOTICE OF PUBLIC H£ARING 
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Notice of Proposed Rulemaking 

New York State Department of Environmental Conservation 

6 NYCRR Subpart 227-3, Ozone Season Oxides of Nitrogen (NOx) Emission Limits for Simple 

Cycle and Regenerative Combustion Turbines 

Pursuant to Sections 1-0101, 3-0301, 19-0103, 19-0105, 19-0301, 19-0303, 19-0305, 19-

0311, 71-2103 and 71-2105 of the Environmental Conservation Law (ECL), the New York State 

Department of Environmental Conservation (Department) hereby gives notice of the following: 

The Department is releasing a revised proposal for new 6 NYCRR Subpart 227-3, 

“Ozone Season Oxides of Nitrogen (NOx) Emission Limits for Simple Cycle and Regenerative 

Combustion Turbines,” for public review and comment. The primary goal of this proposal is to 

lower allowable NOx emissions from simple cycle and regenerative combustion turbines during 

the ozone season.  The lower emissions from these sources will help to address Clean Air Act 

(CAA) requirements, ozone nonattainment and protect the health of New York State residents.  

This proposal is only applicable to simple cycle and regenerative combustion turbines during the 

ozone season. This revised proposal includes changes resulting from comments submitted in 

regards to the original proposed rule.  This is not a mandate on local governments.  It applies to 

any entity that owns or operates a subject source. Further, the Department proposes to submit 

Subpart 227-3 to the United States Environmental Protection Agency as a revision to the State 

Implementation Plan (SIP) for New York State. 

Documents pertaining to this rulemaking can be found on the Department’s website at 

http://www.dec.ny.gov/regulations/propregulations.html#public. 

Page 1 of 2 
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Written comments on revisions to the proposed rule may be submitted until 5 p.m. on 

October 7, 2019. For further information, contact Ona Papageorgiou, P.E., NYSDEC Division 

of Air Resources, 625 Broadway, Albany, NY 12233-3251, Phone (518) 402-8396, E-mail: 

air.regs@dec.ny.gov. 

Requests for information and comments related to the SIP revision may be obtained from 

Robert D. Bielawa, P.E., NYSDEC Division of Air Resources, 625 Broadway, Albany, NY 

12233-3251, Phone: (518) 402-8396, E-mail: air.regs@dec.ny.gov. Written statements may be 

submitted until 5 pm October 7, 2019. No hearings are scheduled regarding the revised proposed 

rule. 
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sistent with the requirements for new landf lls, while appropriately 
preserving the provisions of Subpart Cf that are specif cally designed for 
existing sources, such as the applicability provisions and the provisions 
governing closed landf lls. We support the Agency’s efforts to maintain 
that consistency by incorporating Subpart Cf by reference. (Commenter 2) 

Response to Comment 2: The Department appreciates the commenter’s 
support for the new regulation and agrees with the commenter that 
incorporation of 40 CFR Part 60, Subpart Cf (Subpart Cf) by reference 
into revised Part 208 provides the regulatory consistency for existing 
landflls and/or landfll operators transitioning from Subpart Cf to 40 CFR 
Part 60, Subpart XXX (Subpart XXX). 

Comment 3. Since NYDEC proposes to incorporate Subpart Cf provi-
sions by reference, the agency should adopt language stating that future 
amendments to Subpart Cf carry through to the state rule. To ensure con-
sistency with any aspect of Subpart Cf that is incorporated by reference, 
NYSDEC should specify that such incorporation encompasses any future 
changes, additions, or revisions to the federal rule. Where statute may 
prevent such future incorporation, the agency should consider streamlin-
ing mechanisms that would allow for expedited revisions to Part 208 if 
and when changes are promulgated to Subpart Cf pursuant to the recently 
proposed changes or changes arising from industry reconsideration 
petitions. (Commenter 2) 

Response to Comment 3: As the commenter indicated, the Department 
is prohibited by the State Administrative Procedures Act (SAPA) from 
adopting rules on a prospective basis, including the automatic incorpora-
tion by reference of future federal law changes. Rather, the Department is 
required to comply with SAPA’s rulemaking requirements, including 
providing the public with notice of all proposed rulemakings as well as an 
opportunity for review and comment, for each proposed rule. While the 
adoption of new Part 208 primarily consists of the incorporation by refer-
ence of federal emission guideline (EG) requirements under Subpart Cf, 
any future changes to federal law will require the Department to adhere to 
state rulemaking requirements in order to adopt those changes into state 
law. 

Comment 4. Any new state regulation and State Plan under Subpart Cf 
should not take effect until EPA has approved the State Plan. NYSDEC 
must also leave the current regulations and State Plan ‘‘on-the-books,’’ 
instead of overwriting them with the new Subpart Cf requirements, so that 
the current requirements can remain effective while the state awaits EPA 
approval of the state’s new Subpart Cf rule and Plan. Accordingly, 
NYSDEC should likewise confrm in its revised regulations and new State 
Plan that Subpart Cf requirements will not take effect until EPA approves 
the State Plan. Doing so will eliminate the gap in time between the date 
that new state and federal regulatory requirements become effective, which 
would otherwise arise while the State Plan is under review at EPA. Subpart 
Cf itself confrms that compliance is not required until EPA approval. See 
40 CFR § § 60.32f, 60.38f(c) (requiring compliance within 30 months af-
ter the report that is due 90 days after EPA approval). NYSDEC should 
align the deadline for compliance with its new Subpart Cf rules and State 
Plan with the effective date of the EPA approval needed to make those 
requirements federally enforceable. (Commenter 2) 

Response to Comment 4: The rulemaking process requires that new 
Part 208 be adopted prior to submitting a State Plan to EPA. New Part 208 
will become effective and enforceable in New York regardless of whether 
EPA approves the State Plan. New York plans to submit a State Plan to 
EPA which includes identifying new Part 208 as the enforceable mecha-
nism to implement the EG. 

Comment 5. The state regulations should specify an approval process 
for design plans. Subpart Cf requires each existing landfll to operate pur-
suant to a state-approved site-specifc design plan for the landfll’s unique 
gas collection and control system (GCCS). However, Subpart Cf does not 
dictate the process through which states must approve those design plans. 
Since the lack of timely GCCS design plan approval can leave a landfll in 
an untenable position, we ask NYSDEC to include a more defnite proce-
dure in its state regulations for ensuring the review and response to all 
design plan submittals will be timely. For example, where NYSDEC staff 
may be unable to review a submitted design plan within a prescribed pe-
riod of time, we ask NYSDEC to rely upon the required Professional 
Engineer certifcation of the design plan as a suffcient basis for approving 
it. We also ask NYSDEC to expressly indicate in its regulations that any 
alternatives approved under the prior version of the standards (Subparts 
Cc and WWW) will also be approved under the new regulations and 
Subpart Cf state plan, including alternative timelines and higher operating 
values, so that landflls do not need to seek re-approval of every alternative. 
(Commenter 2) 

Response to Comment 5: In 2002, the Division of Air Resources (DAR) 
and the Division of Solid and Hazardous Materials (DS&HM) – now 
called the Division of Materials Management (DMM) - entered into a 
Memorandum of Responsibilities (MOR) which outlines the responsibili-
ties of each Division in the evaluation and approval of designs submitted 

to the Department for Part 208. Technical staff in the DMM have histori-
cally been responsible for landf ll engineering, including the review of 
GCCS’s, while technical staff in the DAR have expertise in the assessment 
and modeling of landf ll gas emission generation and treatment system 
designs, including the evaluation of monitoring systems associated with 
such. DAR and DMM will continue to work together to ensure compli-
ance with the requirements of 6 NYCRR Parts 208 and 360, while 
maintaining the timely evaluation and approval of design plans according 
to the MOR. 

Comment 6. NYSDEC should include an Automatic Rescission Clause. 
In light of the petitions, court order and pending changes to Subparts 
AAAA and Cf referenced above, there remains some chance that Subpart 
Cf could be rescinded by EPA or vacated by a court. In similar circum-
stances, several states have adopted a provision to conf rm that federal 
rules adopted into a state code will no longer be effective under state law 
if the rules cease to be effective under federal law, and EPA has approved 
such provisions if written properly. See 81 Fed. Reg.42,587 (June 30, 
2016) (Oklahoma); 81 Fed. Reg. 27,382 (May 6, 2016) (Louisiana); 79 
Fed. Reg. 22,772 (Apr. 24, 2014) (Colorado). Specif cally, EPA has ap-
proved ‘‘automatic rescission clauses’’ if they (1) ensure the public will 
receive reasonable notice of the rescission, and (2) the rescission will be 
consistent with EPA’s interpretation of the triggering action. Based on 
EPA’s prior approvals of automatic rescission clauses, we ask NYSDEC 
to include the following provision in its new Subpart Cf rule: If federal 
legislation, a federal court, or a subsequent fnal agency action renders the 
EPA’s Subpart Cf emission guidelines unenforceable in whole or in part, 
this rule shall become void to the same extent. (Commenter 2) 

Response to Comment 6: An “automatic rescission clause” would 
directly conf ict with the rulemaking requirements under New York’s 
SAPA. See Response to Comments 3 and 4. 

List of Commentors: 
1. Paul Lappano (Lockwood, Kessler & Bartlett, Inc.) 
2. Steve Changaris / David Biderman (National Waste & Recycling 

Association/ Solid Waste Association of North America) 

REVISED RULE MAKING 
NO HEARING(S) SCHEDULED 

Set Nitrogen Oxide (NOx) Emission Rate Limits for Simple Cycle 
and Regenerative Combustion Turbines During the Ozone 
Season 
I.D. No. ENV-09-19-00015-RP 

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following revised rule: 
Proposed Action: Addition of Subpart 227-3 to Title 6 NYCRR. 
Statutory authority: Environmental Conservation Law, sections 1-0101, 
3-0301, 19-0103, 19-0105, 19-0301, 19-0303, 19-0305, 19-0311, 71-2103 
and 71-2105 
Subject: Set nitrogen oxide (NOx) emission rate limits for simple cycle 
and regenerative combustion turbines during the ozone season. 
Purpose: Reduction of nitrogen oxide (NOx) emissions from simple cycle 
and regenerative combustion turbines during the ozone season. 
Text of revised rule: See Appendix in the back of this issue. 
Revised rule compared with proposed rule: Substantial revisions were 
made in sections 227-3.1 and 227-3.7. 
Text of revised proposed rule and any required statements and analyses 
may be obtained from Ona Papageorgiou, NYSDEC, Division of Air Re-
sources, 625 Broadway, Albany, NY 12233-3251, (518) 402-8396, email: 
air.regs@dec.ny.gov 
Data, views or arguments may be submitted to: Same as above. 
Public comment will be received until: October 7, 2019. 
Additional matter required by statute: Pursuant to Article 8 of the State 
Environmental Quality Review Act, a Short Environmental Assessment 
Form, a Negative Declaration and a Coastal Assessment Form have been 
prepared and are on fle. 
Summary of Revised Regulatory Impact Statement (Full text is posted at 
the following State website:http://www.dec.ny.gov/regulations/ 
propregulations.html#public): 

The New York State Department of Environmental Conservation (DEC) 
is proposing 6 NYCRR Subpart 227-3, “Ozone Season Oxides of Nitrogen 
(NOx) Emission Limits for Simple Cycle and Regenerative Combustion 
Turbines.” The primary goal of this proposal is to lower allowable NOx 
emissions from simple cycle and regenerative combustion turbines during 
the ozone season. The lower emissions from these sources will help to ad-
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dress Clean Air Act (CAA) requirements, ozone nonattainment and protect 
the health of New York State residents. This proposal is only applicable to 
simple cycle and regenerative combustion turbines. This is not a mandate 
on local governments. It applies to any entity that owns or operates a 
subject source. 

STATUTORY AUTHORITY 
The statutory authority for the promulgation of Subpart 227-3 is found 

in the New York State Environmental Conservation Law (ECL), Sections 
1-0101, 3-0301, 19-0103, 19-0105, 19-0301, 19-0303, 19-0305, 19-0311, 
71-2103 and 71-2105. 

LEGISLATIVE OBJECTIVES 
Article 19 of the ECL was enacted to safeguard the air resources of 

New York from pollution and ensure the protection of the public health 
and welfare, the natural resources of the State, physical property, and 
integrating industrial development with sound environmental practices. 

NEEDS AND BENEFITS 
In March of 2008, the United States Environmental Protection Agency 

(EPA) lowered the eight-hour ozone National Ambient Air Quality Stan-
dard (NAAQS) from 0.08 parts per million (ppm) to 0.075 ppm.1 Subse-
quently, on October 1, 2015, the EPA signed a rule that lowered this stan-
dard to 0.070 ppm.2 Ozone NAAQS attainment status is demonstrated by 
measurements recorded from a monitoring network set up across the 
United States. 

EPA designated the New York-Northern New Jersey-Long Island-
Connecticut metropolitan area (New York metropolitan area, or NYMA) 
as a “marginal” nonattainment area for the 2008 ozone NAAQS effective 
July 20, 2012. On November 14, 2018 EPA proposed to reclassify the 
NYMA to “serious” nonattainment.3 The area was designated as “moder-
ate” nonattainment for the 2015 ozone NAAQS.4 NYMA monitors are 
currently reporting ozone concentrations of 0.082 ppm, well above the 
standard. 

Simple cycle and regenerative combustion turbines (SCCTs) sometimes 
referred to as peaking units, run to meet electric load during periods of 
peak electricity demand. They typically run on hot summer days when 
there is a strong likelihood of high ozone readings. Many peaking units in 
New York have high NOx emission rates, are ineffcient and are approach-
ing 50 years of age. It is diffcult to install after-market controls on most of 
these units because of their age and site limitations. 

New York must fulf ll its CAA “good neighbor” obligations which 
require states to include adequate measures in its state implementation 
plans (SIPs) prohibiting emissions of air pollutants “in amounts which 
will… contribute signifcantly to nonattainment in, or interfere with main-
tenance by, any other state with respect to” a NAAQS. In addition, New 
York must meet the 2008 and 2015 ozone NAAQS, for which the New 
York-Northern New Jersey-Long Island, NY-NJ-CT area is in 
nonattainment. 

Because high ozone days signif cantly impact human health in the 
NYMA and because older units signif cantly contribute on these days, 
DEC assessed the 99 high ozone days between 2011 and 2017. Analysis 
shown in Table 1. 

NOx (tons) Heat Input Gross Load 
(MMBtu) (MWh) 

Pre-1986 SCCT* 1,849 7,193,633 580,109 
Post-1986 SCCT* 73 6,908,887 1,040,831 
*Values are the sum of high ozone days 2011 - 2017 

Table 1: NOx emissions from NY SCCTs.5 

As demonstrated in Table 1, on high ozone days newer SCCTs produced 
64 percent of the electricity generated from SCCTs while emitting only 4 
percent of NOx emissions from these sources6. 

If the older sources were replaced with newer sources, the total NOx 
emissions from those older sources on the 99 high ozone days assessed 
would drop from the reported 1,849 tons to between 40 and 60 tons 
depending on eff ciency. This would result in an approximate 1,800-ton 
reduction of NOx emissions over those high ozone days. A reduction of 18 
tons of NOx emissions on an ozone season day would represent a reduc-
tion of over 10 percent of NYMA NOx emissions from the electricity gen-
eration sector and an overall reduction of 3.5 percent from all sources.7 

Electric grid reliability: 
To adequately assess future reliability needs associated with this rule 

making the Department is proposing that affected facilities submit compli-
ance plans by March 2, 2020 so that the New York Independent System 
Operator (NYISO) may include the compliance solutions selected by fa-
cilities in its 2020 Reliability Needs Assessment (RNA). 

Proposal: 
To address NOx emissions on high ozone days from SCCTs, DEC is 

proposing to develop a new regulation, Subpart 227-3, that will apply to 

SCCTs with a nameplate capacity of 15 megawatts or greater that inject 
power into the transmission or distribution systems. This regulation will 
phase in lower emission limits for NOx and will limit the current averag-
ing provision found in Subpart 227-2 during the ozone season. The sources 
subject to this proposal will continue to be subject to the requirements of 
Subpart 227-3 year-round. This rulemaking proposes additional require-
ments for SCCTs during the ozone season while allowing more fexibility 
outside of the ozone season. Black start resources, def ned in paragraph 
227-3.2(b)(1) of Subpart 227-3 as electric generating units used to bring a 
facility from shutdown to operational without reliance on external sup-
plies or the electrical system, will not be subject to Subpart 227-2. The 
requirements of the proposed rule are presented in the following 
paragraphs. 

Control Requirements: 
The NOx emission limits for SCCTs will be phased in as shown in 

Tables 2 and 3 below. These limits may be met by averaging SCCTs, 
electric storage resources and/or renewable generation resources on a 
facility-wide basis. 

By May 1, 2023 
NOx Emission Limit (ppmvd8) 

All SCCTs 100 

Table 2: NOx emission limits for SCCTs beginning 5/1/2023 

By May 1, 2025 
Fuel Type NOx Emission Limit (ppmvd) 

Gaseous fuels 25 
Distillate oil or other 42 

liquid fuel 

Table 3: NOx emission limits for SCCTs beginning 5/1/2025 
Also beginning May 1, 2023, SCCTs will only be able to average emis-

sions with other SCCTs at the facility or, if the facility opts to utilize the 
electric storage and renewable energy resources compliance option, then 
those SCCTs may average with approved electricity storage or renewable 
energy resources during the ozone season. 

Compliance Options: 
Owners and operators may elect to meet the limits as proposed. To offer 

fexibility , this rule is proposing two additional compliance options: 
1) Owners and operators may elect an ozone season stop where it is re-

corded in the operating permit that the source may not operate during the 
ozone season. 

2) Owners and operators may elect to adhere to an output-based NOx 
daily emission rate that includes electric storage and renewable energy 
under common control with the SCCTs with which they are averaging. 

COSTS 
Older SCCTs are typically not conducive to the addition of retrof t 

control technology. DEC expects that most impacted facilities will choose 
to replace or shutdown the non-compliant older SCCTs. To estimate 
replacement costs DEC looked to information provided by the NYISO and 
Department of Energy’s Energy Information Administration (EIA). 

Table 4 presents costs developed by EIA and NYISO for full replace-
ment of an SCCT. 

Source Overnight Cost ($/kW) Notes 
EIA $1,054 - $1,5589 Range is specifc for the Long 

Island and New York City 
area and includes 
conventional and advanced 
combustion turbines. 

NYISO $1,314 - $1,35710 Range is specifc for the Long 
Island and New York City 
area and represents replace-
ment with a dual fuel peaking 
turbine. 

Table 4: Estimated range of overnight costs for full replacement of an 
SCCT 

Most SCCTs have a capacity factor of less than 5 percent, meaning that 
they generate less than 5 percent of the electricity output that it is capable 
of generating. In addition, with the implementation of several New York 
State initiatives,11 demand for these units should continue to decline so the 
entire SCCT feet would likely not need to be replaced. 

Owners and operators may opt to install after-market emission control 
devices such as water injection technology. While costs vary widely 
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depending on location, operation and siting, it has been reported to DEC, 
anecdotally, that the cost of adding after-market water injection to these 
older sources is approximately $2,000,000. Other sources report costs of 
$10,000 - $15,000 per megawatt,12 however, this data does not include in-
stallation and other associated costs. 

Cost of Nonattainment: 
This proposal is part of a suite of New York State efforts to bring the 

NYMA into attainment of the ozone NAAQS, in order to protect human 
health. EPA projected a wide array of benefts that would be realized on a 
national level, excluding California, if ozone attainment is achieved.13 

The human cost of nonattainment to New York State residents is presented 
in Table 5. 

Attainment Provides Prevention of: 
Deaths from effects of ozone 13 - 22 
Deaths from effects of PM2.5 31 - 70 
Nonfatal heart attacks 4 - 36 
Hospital admissions & emergency room visits 134 
Acute bronchitis events 48 
Upper & lower respiratory symptom events 1,540 
Exacerbated asthma events 32,200 
Missed work & school days 26,320 
Restricted activity days 86,800 

Table 5: Summary of Total Number of Annual Ozone and PM-Related 
Premature Mortalities and Premature Morbidity: 2025 National Benef ts 
(adapted from EPA, 2015 RIA, p. ES-16) 

LOCAL GOVERNMENT MANDATES 
The proposed regulation does not contain a mandate on local 

governments. 
PAPERWORK 
This proposal will require each affected facility to submit a compliance 

plan to DEC. The compliance plan will state how each facility plans to 
comply with the new requirements. 

Those facilities required to meet new emission limits will be required to 
submit permit applications to modify their Title V or State Facility permits 
to incorporate the newly applicable requirements by the May 1, 2023 
compliance date. 

Subject facilities that do not use a continuous emissions monitoring 
system (CEMS) will be required to perform an emissions test to assure 
compliance with the applicable NOx emission limits. Every subject facil-
ity will be required to submit test protocols and test reports to the Depart-
ment for approval. 

DUPLICATION 
The proposed Subpart 227-3 does not duplicate or conf ict with any 

other state or federal requirements. 
ALTERNATIVES 
DEC considered two alternatives in assessing this proposal, leave the 

emission rates as they are and just lowering emission rate requirements. 
The frst option would leave New York open to CAA Section 126 petitions 
and if acted upon by EPA could require controls within three years. The 
second option does not allow for the compliance fexibility and reliability 
considerations included in the proposal that were developed during the 
stakeholder process. 

FEDERAL STANDARDS 
The proposed rule does not exceed any minimum federal standards. 
COMPLIANCE SCHEDULE 
March 2, 2020: All impacted sources must submit a compliance plan 

that must contain minimum data to demonstrate compliance will be 
achieved. 

May 1, 2023: First phase of NOx emission limit set at 100 ppmvd14 for 
all SCCTs. 

May 1, 2025: Second phase of NOx emission limits set at 25 ppmvd for 
gaseous fuels and 42 ppmvd for liquid fuels. 
———————————————— 
1 73 FR 16436 (March 27, 2008), codifed at 40 CFR section 50.15. At-
tainment of the 2008 ozone NAAQS is determined when the fourth high-
est daily maximum 8-hour average ambient air quality ozone concentra-
tion, averaged over three year, is less than or equal to 0.075 ppm. 
2 80 FR 65292 (October 26, 2015). 
3 83 FR 56781 (November 14, 2018). 
4 83 FR 25776 (June 4, 2018). 
5 EPA Air Markets Program Data. https://ampd.epa.gov/ampd/. 
6 Percentages calculated from EPA Air Markets Program Data for days 
which exceeded the ozone NAAQS. https://ampd.epa.gov/ampd/. 

7 “New York State implementation plan for the 2008 ozone national 
ambient air quality standards.” http://www.dec.ny.gov/chemical/ 
110727.html. 
8 Parts per million on a dry volume basis at ffteen percent oxygen. 
9 EIA, Capital Cost Estimates for Utility Scale Electricity Generating 
Plants, November 2016. 
10 NYISO, Demand Curve Model – 2019-2020.xlsm. Retrieved (1/3/ 
2019) from: https://www.nyiso.com/search?time=last-
year&sortField=_score&resultsLayout=list&q=Demand%20Curve% 
20Model%202016. 
11 Including energy effciency and energy storage targets, Reforming the 
Energy Vision and the Clean Energy Standard. 
12 The data provided only includes capital cost. “Gas Turbine 
Combustion.” Lefebvre & Ballal. CRC Press, April 26, 2010. 
13 Regulatory Impact Analysis (RIA) for the 2015 ozone NAAQS. 
14 Parts per million on a dry volume basis at ffteen percent oxygen. 
Revised Regulatory Flexibility Analysis 

The New York State Department of Environmental Conservation (DEC) 
is proposing new 6 NYCRR Subpart 227-3, “Ozone Season Oxides of 
Nitrogen (NOx) Emission Limits for Simple Cycle and Regenerative 
Combustion Turbines.” The primary goal of this proposal is to lower al-
lowable NOx emission rates from simple cycle and regenerative combus-
tion turbines (SCCTs) during the ozone season. 

EFFECT OF RULE 
DEC does not expect the requirements of this proposal to adversely 

impact employment opportunities with small businesses. Businesses and 
local governments subject to this proposed rule generate electricity that is 
injected into the electrical grid and those facilities are required to maintain 
generation compliant with reliability rules at the federal and state level. 
The facilities subject to the proposed rule are mostly large businesses and 
corporations. 

The proposed regulation does not contain a mandate on local 
governments. Local governments have no additional compliance 
obligations. There are two SCCTs that are owned by local governments 
that are listed in the table below. While these sources will be subject to the 
requirements of this proposal, they already comply with the lower NOx 
rates and so no changes will be required of the facilities. While the two 
sources will be required to submit compliance plans, as outlined below, 
their plan requirements are simplif ed because they already comply with 
the emissions limits. 

Facility Local Government 
Freeport Village of Freeport 
SA Carlson Town of Jamestown 

Table 1: Local Governments Subject to the Proposed Rule 
COMPLIANCE REQUIREMENTS 
On or before March 2, 2020: All impacted sources must submit a 

compliance plan that must, at minimum, contain: 
D Nameplate capacity; 
D Ownership; 
D A list of each emission source that includes identifying numbers such 

as facility number, source number and name; 
D A schedule outlining how the owner or operator will comply with the 

requirements set forth in the rule; 
D Which emission sources will install controls and what those controls 

will be; and 
D Which emission sources will be replaced or repowered. 
Effective May 1, 2023: The frst phase of NOx emission limits will be 

implemented during the ozone season and SCCTs will be limited to aver-
aging with other SCCTs, storage or renewable energy resources. The frst 
phase of emission limits will be: 

By May 1, 2023 NOx Emission Limit (ppmvd1) 
All simple cycle and 100 
regenerative combustion 
turbines 

Table 2: NOx emission limits for SCCTs beginning 5/1/2023 
Effective May 1, 2025: The second and f nal phase of NOx emission 

limits will be implemented during the ozone season as follows: 

Beginning May 1, 2025 
Fuel Type NOx Emission Limit 

(ppmvd) 
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Gaseous fuels 25 
Distillate oil or other liq- 42 

uid fuel 

Table 3: NOx emission limits for SCCTs beginning 5/1/2025 
PROFESSIONAL SERVICES 
It is not expected that small businesses or local governments are likely 

to need professional services to comply with this rule. If an affected source 
currently utilizes professional services, such as consulting engineers, to 
comply with 6 NYCRR Subpart 227-2, they may continue to use those 
services to comply with the requirements of this proposal. 

COMPLIANCE COSTS 
Compliance costs discussed below are expected to impact larger power 

generation businesses, not small businesses or local governments. Discus-
sion on the compliance costs to large generation businesses follows. 

DEC is proposing to require each source owner to develop a compli-
ance plan to demonstrate how they intend to comply with the proposed 
rule. The SCCTs installed prior to 1986 are typically not conducive to the 
addition of retroft control technology. As a result, DEC expects that most 
impacted SCCT owners will choose to replace or shutdown the non-
compliant SCCTs. To estimate replacement costs DEC looked to informa-
tion provided by the NYISO and Department of Energy (DOE), Energy 
Information Administration (EIA). 

The EIA describes overnight costs for electricity generating facilities as 
including2: 

D Civil and structural costs: allowance for site preparation, drainage, in-
stallation of underground utilities, structural steel supply, and construction 
of buildings on the site; 

D Mechanical equipment supply and installation: major equipment, 
including but not limited to, boilers, f ue gas desulfurization scrubbers, 
cooling towers, steam turbine generators, condensers, photovoltaic 
modules, combustion turbines, and other auxiliary equipment; 

D Electrical and instrumentation and control: electrical transformers, 
switchgear, motor control centers, switchyards, distributed control 
systems, and other electrical commodities; 

D Project indirect costs: engineering, distributable labor and materials, 
craft labor overtime and incentives, scaffolding costs, construction 
management start up and commissioning, and contingency fees; and 

D Owners costs: development costs, preliminary feasibility and 
engineering studies, environmental studies and permitting, legal fees, in-
surance costs, property taxes during construction, and the electrical 
interconnection costs, including a tie-in to a nearby electrical transmission 
system.3 

Table 4 presents the full overnight costs developed by EIA and NYISO 
for full replacement of an SCCT. 

Source Overnight Cost ($/kW) Notes 
EIA $1,054 - $1,5584 Range is specifc for the Long 

Island and New York City 
area and includes 
conventional and advanced 
combustion turbines. 

NYISO $1,314 - $1,3575 Range is specifc for the Long 
Island and New York City 
area and represents replace-
ment with a dual fuel peaking 
turbine. 

Table 4: Estimated range of overnight costs for full replacement of an 
SCCT 

DEC believes that the entire capacity of generation will likely not need 
to be replaced. Most SCCTs have a capacity factor of less than 5 percent, 
meaning that they generate less than 5 percent of the electricity output that 
they are capable of generating. In addition, with the implementation of 
several New York State initiatives, including the State’s recently an-
nounced energy eff ciency and energy storage targets, Reforming the 
Energy Vision and the Clean Energy Standard, demand for these units 
should continue to decline. There are over 3,400 MW of SCCT capacity 
listed in the NYISO Gold Book6 that are older, pre-1986 SCCTs. 

Owners and operators may opt to install after-market emission control 
devices on sources that are unable to comply. Water injection technology 
is the after-market technology that a facility owner would likely consider 
for these older sources. The costs of adding after-market emission control 
devices varies widely depending on location, operation and land space 
availability. It has been reported to DEC, anecdotally, that the cost of add-
ing after-market water injection to one of these older sources is ap-
proximately two million dollars. Other sources discuss a cost of $10,000 -

$15,000 per megawatt,7 and many of the sources that would be impacted 
are 15 to 20 megawatts each. However, this data does not include installa-
tion and other associated costs. 

ECONOMIC AND TECHNOLOGICAL FEASIBILITY 
It is not expected that small businesses will need to comply with this 

proposed rule. As noted above, the two local governments subject to the 
emission limits already comply. This is not a mandate on small businesses 
or local government. 

MINIMIZING ADVERSE IMPACT 
To minimize any adverse impacts DEC is proposing a phase-in of 

requirements as well as a reliability provision. The phase-in of require-
ments allows for power companies, with affected sources, to plan over a 
longer term. In addition, DEC is proposing several compliance options to 
offer compliance fexibility: 

1) Owners and operators may elect an ozone season stop where it is re-
corded in their operating permit that the source may not operate during the 
ozone season. 

2) Owners and operators may elect to adhere to an output-based NOx 
daily emission rate that includes electric storage and renewable energy 
under common control with the SCCTs with which they are averaging. 

SMALL BUSINESS AND LOCAL GOVERNMENT PARTICIPA-
TION 

DEC participated in several stakeholder meetings including those for 
impacted facilities and local environmental justice groups over a period of 
eighteen months. In addition, DEC posted a stakeholder outline on the 
DEC website to encourage stakeholder participation and comment.8 

SCCTs, as applicable in this regulation, are electric generating sources and 
not considered small businesses. Sources identif ed to be government 
owned already comply with the proposed standard and had the opportunity 
to participate in the stakeholder process. 

CURE PERIOD OR AMELIORATIVE ACTION 
No additional cure period or other opportunity for ameliorative action is 

included in Subpart 227-3. This proposal will not result in immediate 
violations or impositions of penalties for existing facilities. To help reduce 
immediate impacts on affected sources, Subpart 227-3 requires a compli-
ance plan due on March 2, 2020 followed by reduced NOx emission limits 
phased-in frst on May 1, 2023 and later on May 1, 2025. This will allow 
owners and operators of affected sources time to comply with the proposed 
Subpart 227-3. 

INITIAL REVIEW 
The initial review of this rule shall occur no later than in the third 

calendar year after the year in which the rule is adopted. 
———————————————— 
1 Parts per million on a dry volume basis at 15 percent oxygen. 
2 Overnight costs include the costs for the physical power plant assum-
ing it can be built overnight. As a result, interest on loans are not factored 
into the cost estimates. 
3 EIA, Capital Cost Estimates for Utility Scale Electricity Generating 
Plants, November 2016. 
4 EIA, Capital Cost Estimates for Utility Scale Electricity Generating 
Plants, November 2016. 
5 NYISO, The New York Installed Capacity (ICAP) market Working 
Group. Available here: http://www.nyiso.com/public/markets_operations/ 
market_data/icap/index.jsp. 
6 NYISO, 2017 Load and Capacity Data. 
7 The data provided only includes capital cost. “Gas Turbine 
Combustion.” Lefebvre & Ballal. CRC Press, April 26, 2010. 
8 https://www.dec.ny.gov/chemical/113887.html. 
Revised Rural Area Flexibility Analysis 

The New York State Department of Environmental Conservation (DEC) 
is proposing new 6 NYCRR Subpart 227-3, “Ozone Season Oxides of 
Nitrogen (NOx) Emission Limits for Simple Cycle and Regenerative 
Combustion Turbines.” The primary goal of this proposal is to lower al-
lowable NOx emission rates from simple cycle and regenerative combus-
tion turbines (SCCTs) during the ozone season. 

TYPES AND ESTIMATED NUMBERS OF RURAL AREAS 
Only one facility located in a rural area is affected by this regulation – 

the Samuel A. Carlson Generating Station located in Jamestown, Chautau-
qua County. 

REPORTING, RECORDKEEPING AND OTHER COMPLIANCE 
REQUIREMENTS; AND PROFESSIONAL SERVICES 

Reporting & Recordkeeping: 
This proposal will require each affected facility to submit a compliance 

plan to DEC. The compliance plan will state how each facility plans to 
comply with the new requirements. 

Those facilities required to meet new emission limits will be required to 
submit permit applications to modify their permits to incorporate the 
newly applicable requirements by the May 1, 2023 compliance date. If the 
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facility operates under a Title V permit, these changes can be incorporated 
into the renewal application (Title V permits must be renewed at fve-year 
intervals). If there are no changes caused by the proposed Subpart 227-3 
no permit action is required. 

Subject facilities that do not use a continuous emissions monitoring 
system (CEMS) will be required to perform an emissions test to assure 
compliance with the applicable NOx emission limits. Every subject facil-
ity will be required to submit test protocols and test reports to DEC for 
approval. 

An owner or operator that elects to use the Electric Storage and Renew-
able Energy Resources compliance option must submit annual electricity 
generation and NOx emissions data to DEC. 

Compliance Requirements: 
On or before March 2, 2020: All impacted sources must submit a 

compliance plan that must, at minimum, contain: 
D Nameplate capacity; 
D Ownership; 
D A list of each emission source that includes identifying numbers such 

as facility number, source number and name; 
D A schedule outlining how the owner or operator will comply with the 

requirements set forth in the rule; 
D Which emission sources will install controls and what those controls 

will be; and 
D Which emission sources will be replaced or repowered. 
Effective May 1, 2023: The frst phase of NOx emission limits will be 

implemented during the ozone season and SCCTs will be limited to aver-
aging with other SCCTs, storage or renewable energy resources. The frst 
phase of emission limits will be: 

By May 1, 2023 
NOx Emission Limit (ppmvd1) 

All SCCTs 100 

Table 1: NOx emission limits for SCCTs beginning 5/1/2023 
Effective May 1, 2025: The second and f nal phase of NOx emission 

limits will be implemented during the ozone season as follows: 

Beginning May 1, 
2025 

Fuel Type NOx Emission Limit (ppmvd) 
Gaseous fuels 25 
Distillate oil or 42 
other liquid fuel 

Table 2: NOx emission limits for SCCTs beginning 5/1/2025 
Professional Services: 
If an affected source currently utilizes professional services, such as 

consulting engineers, to comply with 6 NYCRR Subpart 227-2, they may 
continue to use those services to comply with the requirements of this 
proposal. 

COSTS 
The Samuel A. Carlson Generating Station already complies with the 

NOx rates in the proposed rule. Therefore, no changes will be required of 
the facility. A compliance plan is still required by March 2, 2020. The 
costs of preparing the compliance plan should be minimal. 

MINIMIZING ADVERSE IMPACT 
Since the Samuel A. Carlson Generating Station already complies with 

the NOx rates in the proposed rule, there are no adverse impacts to that 
facility. 

RURAL AREA PARTICIPATION 
DEC participated in several stakeholder meetings including those for 

impacted facilities and local environmental justice groups over a period of 
eighteen months. In addition, DEC posted a stakeholder outline on the 
DEC website to encourage stakeholder participation and comment.2 Sam-
uel A. Carlson Generating Station already complies the proposed NOx 
rates and had the opportunity to participate in the stakeholder process. 

INITIAL REVIEW 
The initial review of this rule shall occur no later than in the third 

calendar year after the year in which the rule is adopted. 
———————————————— 
1 Parts per million on a dry volume basis at ffteen percent oxygen. 
2 https://www.dec.ny.gov/chemical/113887.html. 
Revised Job Impact Statement 

The New York State Department of Environmental Conservation (DEC) 
is proposing new 6 NYCRR Subpart 227-3, “Ozone Season Oxides of 
Nitrogen (NOx) Emission Limits for Simple Cycle and Regenerative 
Combustion Turbines.” The primary goal of this proposal is to lower al-

lowable NOx emission rates from simple cycle and regenerative combus-
tion turbines during the ozone season. 

NATURE OF IMPACT 
DEC does not expect the requirements of this proposal to adversely 

impact employment opportunities at the affected sources. The affected 
sources generate electricity that is injected into the electrical grid and 
those facilities are required to maintain generation compliant with reli-
ability rules at the federal and state level. 

CATEGORIES AND NUMBERS AFFECTED 
This proposal will affect facilities that use older simple cycle and 

regenerative combustion turbines (SCCTs) to generate electricity for the 
electrical grid. Newer SCCTs are expected to already meet the require-
ments set forth in this proposal. At least 18 facilities utilizing older SCCTs 
will be affected by this proposal. 

REGIONS OF ADVERSE IMPACT 
This is a statewide proposal, so all SCCTs will be subject to the require-

ments of a fnal rule. However, most SCCTs are located in New York City 
and on Long Island. 

MINIMIZING ADVERSE IMPACT 
The proposed rule contains several compliance options that owners and 

operators may utilize in order to comply with the proposed requirements. 
The frst is to meet the limits as proposed. Owners and operators may also 
opt to shut down or not run non-compliant SCCTs during the ozone season. 
If an owner or operator elects to not run an SCCT during the ozone season, 
it must be recorded in the operating permit. Another compliance option of-
fered in this proposal allows an owner or operator of an existing source to 
comply with applicable limits by meeting an average output-based emis-
sion limit (that includes renewables and storage) as a daily average emis-
sion rate. Under this option, the storage or renewable energy resource 
must be under common control with the SCCTs to be included in the aver-
aging calculation. 

These compliance options will allow existing SCCTs that cannot meet 
the proposed emission limits to operate for a few additional years while 
new SCCTs or other electricity generating resources are constructed. As a 
result, the Department does not anticipate adverse impacts to employment 
opportunities at a company subject to the rule. 

SELF EMPLOYMENT OPPORTUNITIES 
It is not expected that the proposed Subpart 227-3 will have a measur-

able impact on opportunities for self-employment. 
INITIAL REVIEW 
The initial review of this rule shall occur no later than in the third 

calendar year after the year in which the rule is adopted. 
Assessment of Public Comment 

A total of 143 distinct comments were submitted by the public in re-
sponse to the Department’s proposed rule for regulating simple cycle and 
regenerative combustion turbines, often referred to as “peakers” (Subpart 
227-3). The purpose of this summary is to highlight the key issues raised 
by the public and the Department’s response to those issues. This sum-
mary is divided into eight sections, each summarizing a different high-
lighted topic from comments received. 

1. General Comments 
The Department received general comments in support of the regula-

tion and clean air in New York State and responded by thanking those 
commenters for their support of lowering nitrogen oxide (NOx) emission 
rates from simple cycle and regenerative combustion turbines (SCCTs). 
One commenter also noted that even if the Environmental Protection 
Agency (EPA) does not ultimately reclassify the New York City metropol-
itan area as a “serious” nonattainment area, the DEC should still enact the 
regulation. The Department agrees. 

2. Applicability 
The Department received several comments seeking an applicability 

exemption for “black start” SCCTs. Black start sources help re-start a fa-
cility after an outage. Commenters also suggested that SCCTs be exempt 
from this regulation if they provide second-order contingency support. 
The Department agrees that black start sources should remain exempt as 
their use is infrequent when they are used to re-start a facility after an 
outage. However, the Department does not agree that contingency or other 
ancillary services where black start units inject electricity to the electricity 
grid should be exempt from these requirements. To address the black start 
source exemption, the Department has revised the applicability section 
and added a defnition of black start source to the defnitions section of the 
revised proposed rule. 

The applicability section of the initial proposal required that sources 
must bid into the New York Independent System Operator (NYISO) 
Wholesale Market to be applicable to the regulation. The Department 
received comments suggesting that this language created a potential loop-
hole allowing sources to pull out of the NYISO Wholesale Market and sell 
power separately. To address this potential loophole, the Department’s 
revised proposed rule states that the requirements apply to those sources 
which inject power to the grid instead of bid into the NYISO Wholesale 
Market. 
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3. Defnitions 
In the proposal, the Department def ned the ozone season as May 1 – 

October 31 which corresponds to the monitoring requirements for the 
ozone season. Commenters suggest that this was confusing as the existing 
emissions reporting ozone season is May 1 – September 30. The Depart-
ment agrees and has changed this defnition. 

The Department received comment asking for clarif cation whether 
sources covered under the def nition of common control include renew-
able or electric storage resources. The Department’s original intent was to 
include renewable and electric storage resources under that def nition of 
common control and revised the defnition in the revised proposed regula-
tion to ensure that this was clear. 

4. Control Requirements 
There was some question about how Subpart 227-2 and Subpart 227-3 

interact as both apply to SCCTs. The proposed Subpart 227-3 require-
ments are applicable only during the ozone season while the requirements 
of Subpart 227-2 apply year-round. There was also a question about 
whether averaging is on a weighted basis. The Department intended for 
the control requirements to be on a weighted average basis and the revised 
proposed rule clarifes this intention. 

5. Compliance Options 
The Department received numerous comments regarding the compli-

ance options which allow averaging with renewable and storage resources. 
Many commenters were in favor of this compliance option. Two com-
menters suggested averaging times shorter than 24 hours. The Department 
considered this option, reviewed available data and consulted with the 
New York State Department of Public Service (DPS) and the New York 
Energy Research and Development Authority (NYSERDA) with respect 
to the operation of the SCCTs and what is expected with the averaging 
option. Based on the information gathered and the newly released Peak 
Study Analysis1 developed by NYSERDA and f led by DPS, the Depart-
ment believes that a 24-hour time frame is reasonable. However, the 
regulation requires the submission of data on the operation of renewable 
energy and energy storage resources be submitted to the Department 
annually. The Department will monitor how the averaging option is being 
utilized to ensure that emission reductions are being realized. If the Depart-
ment fnds that this option allows for circumvention of the rule, the Depart-
ment may propose future changes following the requirements of the State 
Administrative Procedures Act. 

6. Reliability & Compliance Plans 
The regulation allows for the NYISO and transmission/distribution 

owners to assess whether a source may be needed for the reliability of the 
electricity grid. If a reliability need is determined by the NYISO or 
transmission/distribution owner, then an extension to comply may be 
granted to the source. This provision was developed as a result of the 
stakeholder process. There was general support for this provision with 
some exceptions. For the NYISO or transmission/distribution owners to 
determine if a source is needed for reliability, they must f rst be notif ed 
that the source is planning to shut down. This will be realized, in part, 
through a required compliance plan which must be submitted to the 
Department by March 2, 2020. Some commenters suggested that the rule 
should allow for compliance plans to be modifed or changed. The Depart-
ment disagrees as the basis for determining whether a source is needed for 
reliability is determined by the degree of conf dence in the compliance 
plan. The Department expects the NYISO or transmission/distribution 
owners to use the compliance plans in their 2020 Reliability Needs As-
sessment to determine if and where reliability needs exist. 

7. Permitting 
The Department received comments regarding timing with respect to 

permitting as well as reliability assessments and interconnection to the 
grid. The compliance schedules in the regulation were developed in 
consultation with multiple stakeholders, including DPS, and offers 
implementation fexibility . The Department believes that there is suffcient 
time to comply with the regulatory requirements even when considering 
the current Article 10 process. The Department believes that the provi-
sions set forth in paragraph 227-3.5(b) refect the outcome of the stake-
holder process and allows multiple options for compliance without the 
need for additional extensions and delayed compliance. Subpart 227-3 
requires the submittal of compliance plans in 2020 and NOx emission 
limit requirements beginning in 2023 and 2025. With an up to four-year 
reliability extension, this would result in compliance in 2027 and 2029 
and the Department believes that this gives affected sources enough time 
to comply. 

8. Environmental Justice 
Some comments were received stating that environmental justice 

organizations should be allowed to participate in the siting decisions with 
respect to new electricity generation. The Department intends to continue 
to collect stakeholder input, including from environmental justice groups. 
In addition, the NYISO’s Comprehensive Reliability Plan (CRP) is 
developed through an open stakeholder process where environmental 
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justice groups may participate. During the CRP process, the issues which 
the commenters raised are typically addressed. 
———————————————— 
1 NYSDPS website: http://documents.dps.ny.gov/public/Common/ 
ViewDoc.aspx?DocRefId=%7BFDE2C318-277F-4701-B7D6-
C70FCE0C6266%7D 

Department of Financial Services 

NOTICE OF ADOPTION 

Security at Automated Teller Facilities 
I.D. No. DFS-20-19-00005-A 
Filing No. 729 
Filing Date: 2019-08-02 
Effective Date: 2019-08-21 

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: 
Action taken: Amendment of section 301.6 of Title 3 NYCRR. 
Statutory authority: Banking Law, sections 10, 14, 75-g, 75-n, art. II-AA; 
Financial Services Law, sections 102, 201, 202, 301 and 302 
Subject: Security at Automated Teller Facilities. 
Purpose: To ensure the removal of obsolete language from the reporting 
requirements under Part 301 of 3 NYCRR. 
Text or summary was published in the May 15, 2019 issue of the Register, 
I.D. No. DFS-20-19-00005-P. 
Final rule as compared with last published rule: No changes. 
Text of rule and any required statements and analyses may be obtained 
from: Eamon G. Rock, Department of Financial Services, One Commerce 
Plaza, Albany, NY 12203, (518) 474-4567, email: 
Eamon.Rock@dfs.ny.gov 
Initial Review of Rule 
As a rule that requires a RFA, RAFA or JIS, this rule will be initially 
reviewed in the calendar year 2022, which is no later than the 3rd year af-
ter the year in which this rule is being adopted. 
Assessment of Public Comment 
The agency received no public comment. 

Department of Health 

NOTICE OF ADOPTION 

Nursing Home Weekly Bed Census Survey 
I.D. No. HLT-51-18-00016-A 
Filing No. 734 
Filing Date: 2019-08-05 
Effective Date: 2019-08-21 

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: 
Action taken: Addition of section 415.32 to Title 10 NYCRR. 
Statutory authority: Public Health Law, section 2803(2) 
Subject: Nursing Home Weekly Bed Census Survey. 
Purpose: To require nursing homes to electronically submit weekly bed 
census data to the DOH through the Health Commerce System. 
Text or summary was published in the December 19, 2018 issue of the 
Register, I.D. No. HLT-51-18-00016-P. 
Final rule as compared with last published rule: No changes. 
Text of rule and any required statements and analyses may be obtained 
from: Katherine Ceroalo, DOH, Bureau of Program Counsel, Reg. Affairs 
Unit, Room 2438, ESP Tower Building, Albany, NY 12237, (518) 473-
7488, email: regsqna@health.ny.gov 
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1 P R O C E E D I N G S 

2 

3 ALJ McBRIDE: Good morning, everyone. My 

4 name is Molly McBride. I'm an administrative law judge 

with the New York State Department of Environmental 

6 Conservation. I'll be presiding over this morning's 

7 hearing. The purpose of this hearing is to receive 

8 public comment regarding the Department's proposed 6 

9 NYCRR Subpart 227-3 and the Department's proposed 

revision to Part 205 and Part 200 General Provisions. 

11 Written comments regarding these proposed 

12 changes and regulation will be accepted through 5 p.m., 

13 May 20th, 2019. We he have an email address for the 

14 submission of comments air.regs@dec.ny.gov. This email 

address as well as the written address for submission 

16 of comments is available at our sign-in table out in 

17 the hallway. Hearings for these proposed rule and 

18 attendant revisions to the existing rule are going to 

19 be held in three locations. We have today's hearing in 

the Department's central office on May 13th, 2019, at 

21 11 a.m. A hearing will be held at the Department's 

22 Region 1 office at SUNY Stoney Brook, 50 Circle Road, 

23 Room B02, Stoney Brook, New York on May 14th, 2019, at 

24 11 a.m. A hearing will be held in the Department's 

Region 2 office at 1 Hunters Point Plaza, 47-40 21st 
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1 Street, Room 834, Long Island City, New York. Notice 

2 of the proposed rulemaking was published in the state's 

3 register on February 27th, 2019 as well as posted on 

4 the Department's website and published in the 

Department's environmental notice bulletin. The notice 

6 was also published in the New York Post, Newsday, the 

7 Albany Times Union, Buffalo News, Syracuse Post 

8 Standard, Post-Star, and the Rochester Democrat. 

9 Notice of this public comment hearing was 

also published in the Department's environmental notice 

11 bulletin on March 6th, 2019, and on the publications 

12 that I mentioned for the February 27th notice. Public 

13 comment session is an opportunity for the public to 

14 comment on the proposed rulemaking and proposed 

revision. This is not a question-and-answer session. 

16 Again, the public comment period closes at 

17 5 p.m. on May 20th, 2019. Both written comments and 

18 all comments made at the public, comments are given 

19 equal rights. The mailing address again is available 

in the hallway here today if you would like to get that 

21 before you leave here today. 

22 Anyone who wishes to make any comments on 

23 the record today must fill out a speaker card. The 

24 speaker cards are available in the hallway. If you 

have not yet completed the card and wish to make a 
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1 comment please go out into the hallway and fill out a 

2 speaker card for us. We will call the speakers in the 

3 order that they submitted their card here today. If 

4 you are speaking on behalf of a group I would ask that 

you please identify the group that you are 

6 representing. When you make your comment please come 

7 forward to the podium and speak into the microphone. 

8 Please speak loudly, slowly, and clearly for the court 

9 reporter's purposes so she can make an accurate record 

of today's hearing. 

11 If you are reading from prepared remarks I 

12 would ask you that you please give them to the court 

13 reporter after you have completed your comments to 

14 assist her with the transcript. If I mispronounce your 

name I apologize, please correct me when you come 

16 forward here. If you did not wish to make a comment on 

17 the record here today you may submit your written 

18 comments again by May 20th, 2019. Before we begin with 

19 the public comments we'll hear from Ona Papageorgiou 

from the Department's Division of Air. 

21 MS. PAPAGEORGIOU: Thank you, Judge 

22 McBride. Good morning. My name is Ona Papageorgiou. 

23 I am a professional engineer with the Division of Air 

24 Resources. The Department is proposing to revise Part 

205, Architectural and Industrial Maintenance Coatings 
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1 also known as AIM coatings. And Part 200 General 

2 Provisions of Title 6 of the Official Compilation of 

3 Codes, Rules, and Regulations of the State of New York. 

4 This public hearing is one of three 

scheduled for the purposes of receiving statements and 

6 comments on Department of Environmental Conservation's 

7 proposal to revise Part 205 and Part 200. 

8 The purpose of this proposal is to lower 

9 volatile organic compound emissions from this source 

category. This proposal will address Clean Air Act 

11 requirements including ozone nonattainment and protect 

12 the health of New York State residents. The Department 

13 plans to submit Part 205 to the United States 

14 Environmental Protection Agency as a revision to the 

State's implementation Plan for New York State. 

16 AIM coatings, such as paint, are applied 

17 to stationary structures for their appurtenances at the 

18 site of installation, portable buildings at the site of 

19 installation, pavements, or curbs. While AIM coatings 

are often referred to as paint there are over 50 

21 categories of coatings regulated under Part 205. These 

22 products may contain volatile organic compound as part 

23 of their formulation. 

24 The stakeholder process of this rulemaking 

began with a stakeholder meeting on May 12th, 2010 
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1 sponsored by the Ozone Transport Commission. This was 

2 followed up by multiple presentations at professional 

3 meetings for both national and New York based coatings 

4 associations. The comments received during the 

stakeholder outreach process were considered in 

6 developing this proposal. 

7 This proposal is applicable to any person 

8 who supplies, sells, offers for sale, or manufactures 

9 any architectural coating for use within New York State 

as well as any person who applies or solicits the 

11 application of any architectural coating within New 

12 York State. 

13 The Part 205 proposal eliminates 15 

14 coating categories, adds 12 new coating categories, 

lowers the VOC limits on 12 coating categories, 

16 broadens the scope of DEC's data collecting authority 

17 and eliminates the quart exemption. The proposed 

18 effective date is January 1, 2021 with a two-year 

19 sell-through allowance. 

The Department is also proposing to adopt 

21 a new Subpart 227-3, Ozone Season Oxides of Nitrogen 

22 Emission Limits for Simple Cycle and Regenerative 

23 Combustion Turbines of Title 6 of the Official 

24 Compilation of Codes, Rules, and Regulations of the 

State of New York. 
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1 Again, this public hearing is one of the 

2 three scheduled for the purposes of receiving 

3 statements and comments on the Department of 

4 Environmental Conservation's proposal to adopt the 

Subpart 227-3. 

6 The Department is proposing to adopt this 

7 ozone season regulation to lower allowable NOX 

8 emissions from simple cycle and regenerative combustion 

9 turbines. The proposal will address Clean Air Act 

requirements, including ozone nonattainment and protect 

11 the health of New York State residents. The Department 

12 plans to submit Subpart 227-3 to the United States 

13 Environmental Protection Agency as a revision to the 

14 State Implementation Plan for New York State. 

During the development of the current 

16 proposal the Department held stakeholder meetings on 

17 January 20th and 26th of 2017. The Department released 

18 a stakeholder draft outline on June 7th, 2018 to 

19 present more detailed elements of the proposed rule. 

Throughout the stakeholder process, the Department also 

21 met with the New York State Independent System 

22 Operator, the New York State Department of Public 

23 Service, and the New York State Energy Research and 

24 Development Authority to discuss the likely element of 

the proposed rule and to obtain feedback. The comments 
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1 received during the stakeholder outreach process were 

2 instrumental in developing this proposal. 

3 This proposal is applicable to simple 

4 cycle and regenerative combustion turbines that are 

electric generating units with a nameplate capacity of 

6 15 megawatts or greater and that bid into the New York 

7 State Independent System Operator wholesale market. 

8 Subpart 227-3 is proposed to be phased-in 

9 with a compliance plan due on March 2nd, 2020. Initial 

emission rate limits of 100 parts per million on a dry 

11 volume basis at 15 percent oxygen, which I'll call 

12 PPMVD from here on out, will go into effect on May 1st, 

13 2023. Then on May 1st, 2025 the emission limits will 

14 be reduced to 25 PPMVDs when burning gas and 42 PPMVDs 

when burning oil. 

16 Sources subject to Subpart 227-3 are 

17 offered several compliance options under this proposal 

18 including emissions averaging with renewable and energy 

19 storage resources, not operating an affected source 

during the ozone season and permanently shutting down 

21 an affected source. 

22 In addition to providing statements at 

23 this hearing of today, anyone may also submit written 

24 comments related to the proposed Subpart 227-3, Part 

205, or Part 200. Any statement made at this hearing 
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1 today, as well as all written comments received during 

2 the public comment period will be given equal weight 

3 and will become part of the administrative record for 

4 this rulemaking. 

Anyone who wishes to obtain information or 

6 submit comments related to the proposed Part 205, Part 

7 200, or Subpart 227-3 may contact me, Ona Papageorgiou 

8 at NYS DEC Division of Air Resources, 625 Broadway, 

9 Albany, New York 12233-3250, telephone number 

518-402-8396; email air.regs@dec.ny.gov, or visit the 

11 Department's website at 

12 dec.ny.gov/regulations/propregulations.html. 

13 Written comments will be accepted through 

14 5:00 p.m., Monday, May 20th, 2019. Thank you for 

attending this hearing. 

16 ALJ McBRIDE: Thank you, Ona. We'll start 

17 with our first speaker, Barrett Cupp. 

18 MR. CUPP: Thank you. Good morning. I'm 

19 Barrett Cupp. I'm with Sherwin-Williams Company. I'm 

the director of product compliance, and I appreciate 

21 the opportunity to speak here today in regards proposed 

22 rule Part 205 AIM coatings. Sherwin-Williams Company 

23 understands support of zero quality goals in the State 

24 of New York on behalf of its citizens including the 

current revision of proposed Part 205 AIM coatings rule 
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1 with the following comments. 

2 Sherwin-Williams concern primarily about 

3 the short sell-through period of proposed what appear 

4 to be two years in actuality, and we believe that three 

years is more appropriate. One of the primary reasons 

6 that we have for that is during the three-year period 

7 it allows for the sell to complete sell-through from 

8 the shelves from all types of vendors including small 

9 vendors within the state. To not allow for that 

opportunity actually creates unintended consequence 

11 where you might have environmental impacts having 

12 removed the products of the shelf, and ultimately 

13 perhaps even declaring them to be wastes, which is a 

14 sacrifice of the raw materials that were either mined 

or extracted from the year prior and that it created a 

16 value added opportunity that we would then be 

17 determining. 

18 At that point it just becomes waste and we 

19 all understand the environmental lifecycle assessment 

and the tradeoffs involved with that sort of process. 

21 That's the primary comment that I have today. There's 

22 confusion on my part with respect to the rule and 

23 whether the court small container exemption would exist 

24 moving forward, and I believe when I read the rule I 

don't see that there's any elimination of that, but I 
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1 heard Ona say that there was. So I remain confused 

2 about that particular issue and hope to pursue that 

3 before this is finalized removal. Submit written 

4 comments appropriate about that. Thank you. 

ALJ McBRIDE: Thank you. Our next speaker 

6 is David Darling. 

7 MR. DARLING: Good morning. I'm David 

8 Darling, Vice President, Health, Safety, and 

9 Environmental Affairs for the American Coatings 

Association. ACA is a nonprofit trade organization 

11 that represents paint and coatings manufacturers, raw 

12 material suppliers, and distributors. 

13 Today I will discuss ACA concerns with the 

14 proposed DEC AIM rule, specifically the possible 

changes to the small container exemption and the 

16 proposed two-year sell-through period. I will also 

17 follow-up with substantive written comments on May 

18 20th. ACA is surprised to see that the New York State 

19 DEC is not adopting the OCT Phase II model rule small 

container exemption assuming that's the -- again, the 

21 word "barrier" is commencing this confusion. The rule 

22 has a small container exemption in it, whereas the 

23 language in the regular quart background mentions 

24 removing the language as Ona said earlier. So we're 

confused. But we're here to -- we're wondering if New 
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1 York is following the Phase II model rule why the 

2 exemption is not in there, and we are also wondering 

3 why New York State DEC did not include the three-year 

4 sell-through period. We work with New York State DEC 

and the OTC states to develop the model rule language 

6 with the hope that New York and other OTC states adopt 

7 consistent rules. 

8 As documented in our April 1st, 2019 

9 letter, it is very difficult for ACA or other 

stakeholders to develop substantive comments without 

11 additional information from New York State DEC. In our 

12 letter we've detailed several questions with regard to 

13 the small container exemption to better understand the 

14 extent of circumvention as well as the proposed 

two-year sell-through provision. In addition we've 

16 requested a conference call or meeting to discuss our 

17 concerns. Unfortunately, to date New York DEC has not 

18 provided any answers to our questions, nor have we had 

19 DEC agree to any conference call and/or meeting. 

With regard to economic feasibility, DEC 

21 mentions in the regulatory flexibility analysis for 

22 small businesses and local governments that DEC staff 

23 did not conduct an independent cost analysis, rather 

24 DEC depended upon the CARB 2007 analysis to assess the 

economic feasibility of the proposed rule. However, 
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1 the 2007 CARB analysis includes the small container 

2 exemption as well as the three-year sell-through. As a 

3 result if DEC proceeds with any of these changes we 

4 believe that DEC must redo the regulatory flexibility 

analysis because they're not accounted for. 

6 With regard to small container exemption 

7 from an administrative procedure perspective the 

8 rulemaking is confusing. Again, as I mentioned earlier 

9 the actual proposed rule language has a small container 

exemption in there where the impact statement discusses 

11 the elimination of the exemption. So from a 

12 stakeholder perspective we're not quite clear which way 

13 New York State is going on this. Specifically, in the 

14 impact statement DEC talks about potentially removing 

the quart exemption for floor coatings. Second option 

16 is removing the quart exemption for large projects, and 

17 the third option for completely removing the quart 

18 exemption all together. 

19 It's important to note that the small 

container exemption is a critical compliance option 

21 that we feel the New York State DEC should retain for 

22 all categories. A small container exemption is really 

23 the only remaining alternative compliance mechanisms in 

24 the rule. We considered it a safety valve, and it's 

continued to be a critical to the paint and coating 
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1 industry since it allows use of traditional products in 

2 challenging application scenarios in the field, and 

3 this is especially important given the cold and wet 

4 climate of New York State. This exemption is very 

helpful as limits and categories become more stringent 

6 and/or categories are eliminated which is the case of 

7 OTC rules. 

8 It's important to keep in context that the 

9 limits of the OTC Phase II rule were developed knowing 

that the small container exemption would be available. 

11 If you look at the SCAQMD and CARB, historically in 

12 California, you know, many of its districts where these 

13 limits came from disregarded industry concern about 

14 lower limits. They continually kept on saying, you 

know, you can always continue to use the small 

16 container exemption. If the ACA knew at the time when 

17 these limits were being developed that New York State 

18 DEC would not have included this monthly exemption we 

19 would have fought much harder to retain higher limits 

for many categories. As a result, if New York State 

21 does continue forward with removing the exemption we're 

22 going to need higher limits for many categories. 

23 ACA was also surprised that New York State 

24 DEC did not adopt the OTC Phase II model rule small 

container exemption aggregation language. During the 
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1 development of the Ozone Transport Phase II rule back 

2 in 2010, we worked with OTC states including New York. 

3 We know that the state raised concerns about the 

4 bundling of small containers together. We've partnered 

with OTC and New York State DEC to develop so-called 

6 anti-bundling language and that was incorporated in the 

7 OTC Phase II model rule. Several California Air 

8 Districts: Utah, Ohio, Delaware, Maryland, 

9 Connecticut, as well as Rhode Island have adopted this 

aggregation language that was developed. And the 

11 California Air Resources Board it has included its 

12 aggregation language in the new CARB SCM that is to be 

13 adopted very soon. 

14 Bottom line, we recommend retaining the 

small container exemption and as was found in the OCT 

16 Phase II rule and that New York State includes the 

17 aggregation language. Since then DEC could bring 

18 enforcement against companies that are here preventing 

19 the language of the rule. It should also address any 

kind of issue with floor coatings and the five-gallon 

21 bucket product that was mentioned in the background 

22 report. 

23 Today I want to discuss quickly a couple 

24 of examples of why the small container exemption is 

still important to our industry. One example, the 
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1 original manufacturing equipment or OEM touchup. You 

2 could have a situation where a product including 

3 construction equipment building exterior cladding, 

4 structural steel, or industrial equipment that goes 

into the field, you commonly have a small amount of 

6 coating that is shipped along with that product under 

7 the small container exemption in case that substrate is 

8 scratched. If this small container exemption is not 

9 available many times you're going to have to use the 

product -- a different type of product, you're going to 

11 have a patchy appearance. You're going to have a 

12 potential for increased corrosion of the touched up 

13 areas, you may even find that maybe that entire piece 

14 of product needs to be recoated from a lifecycle 

perspective you're really not saving any type of 

16 emissions. So the small container is very handy in 

17 that regard. 

18 Rust preventatives, solvent-borne rust 

19 preventatives are very important and are very useful in 

the cold and wet seasons found in New York. Rust 

21 preventatives are effective, durable, single component 

22 products that prevent the corrosion of metal substrates 

23 including doors, fences, lighting fixtures, and 

24 exterior furniture. Homeowners and contractors find 

the solvent-borne rust preventatives very useful 
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1 because they can be applied directly to metal 

2 substrates including rusty or previously coated 

3 surfaces without the need for surface preparation like 

4 sanding or a primer coat and provide a long lasting 

durable finish. As compared to waterborne products 

6 solvent-borne dry faster and be applied in colder 

7 weather. Painting projects using waterborne product 

8 tend to take longer time to cure and need additional 

9 surface preparation as well as a prime coat and don't 

perform as well. 

11 We know that companies are working on an 

12 exempt compound base products, however these products 

13 are going to be more expensive and will dry slower than 

14 current products available via the small container 

exemption. Another example for the need for the small 

16 container exemption is the Historical Building 

17 Preservation. New York State has a very large 

18 inventory of natural stone buildings that are need of 

19 protection and/or restoration. Higher VOC 

consolidation treatment products are only available in 

21 New York State via the small container exemption and 

22 are critical to restoring and protecting natural stone 

23 buildings, especially again given the wet and the cold 

24 climate of New York State. Historical preservationists 

use these products to replace the natural binding 
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1 materials of the deteriorated stone while protecting 

2 the treated subsurface from further water-related 

3 damage. 

4 Two more quick examples. Stains, wood 

stains, are not only enhance the beauty of wood 

6 products including floors, trim, kitchen cabinets, but 

7 prevent wood from absorbing water, protect the wood 

8 from decay, discoloration, and insect attack. 

9 Solvent-borne stains penetrate the surface of the wood. 

They don't form a film that's placed over time, and can 

11 be reapplied without extensive surface preparation. 

12 Water-borne stains, on the other hand, may not 

13 penetrate the surface of the wood as well as 

14 solvent-borne products. They form a thin film on the 

surface that provides less durability and tends to 

16 degrade and flake over time, and also cause appearance 

17 issues with regard to depth, blocking, and grain 

18 raising. 

19 And finally just one last example extreme 

high gloss products. Many architectural design 

21 professionals demand an extreme high gloss coating to 

22 execute their style concepts when they design or 

23 redesign a kitchen or other spaces in apartments, 

24 homes, or commercial establishments. Extreme high 

gloss coatings are frequently used on exterior doors 
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1 and windows to provide durable finishes that can stand 

2 up to New York's diverse climate. And these are 

3 typically sold in small containers because they really 

4 don't need, you know, a lot of products to do say a 

door or window. These products are also used in many 

6 historic restoration projects throughout the country. 

7 Finally, it was mentioned earlier we are 

8 concerned about the two-year sell-through provision. 

9 The proposed two-year sell-through provision is 

counterproductive and it's inconsistent with the OTC 

11 Phase 1 and Phase II model rules. Really all the 

12 California air suggested control measures and other 

13 state and local California air district rules. 

14 Actually, in fact, every single other AIM rule 

in the United States either has a three-year or an 

16 unlimited sell-through. The proposed two-year 

17 sell-through period will require manufactures to travel 

18 to stores, collect products off the shelf, and dispose 

19 of these products at significant and unnecessary 

expense to stores, retailers, and manufacturers. New 

21 York State DEC has not accounted for these burdens and 

22 expenses including lost sales revenue, transportation, 

23 disposal costs, or other associated greenhouse gas 

24 emissions from collecting and transporting these 

products. DEC has also not accounted for possible 
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1 environmental impacts associated with these products 

2 being disposed of improperly. 

3 As a result, in order to limit the 

4 negative financial and environment impacts associated 

with disposing of stranded products that can no longer 

6 be sold, ACA requests DEC include a three-year 

7 sell-through provision. This would be consistent with 

8 every other AIM regulation in the United States and 

9 provide an ample time for architectural coatings to be 

sold from the retail shelves. A three-year 

11 sell-through provision would also minimize the 

12 environmental and economic impact of disposing usable 

13 products on the shelves. 

14 I leave with last point, exempt compounds. 

ACA recommends that New York State DEC add AMP two 

16 amino, two menthyl, one propanol to the list of exempt 

17 compounds in New York State. The coatings industry is 

18 under constant pressure to reformulate products to 

19 lower and lower VOC content. As a result, there is a 

critical urgent need for safe, effective, and 

21 affordable exempt compounds, and coating formulators 

22 need all available tools to reformulate both the lower 

23 VOC and reactivity coatings. 

24 ALJ McBRIDE: Thank you. Howard Berman. 

MR. BERMAN: Good morning. Howard Berman 
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1 with E4 Strategic Solutions appearing today for 

2 Rust-Oleum. We will be submitting written comments as 

3 well. But I want to join the prior two speakers in 

4 voicing confusion over the small container issue. The 

draft rule is published on -- it says it's Section 

6 2051B3, this rule does not apply to any architectural 

7 coating that is sold in a container with a volume of 

8 less than one liter or less. 

9 This seems to be contradictory to what 

statements have made, and we really are just at a loss 

11 as to whether they're in or they're out. Our comments 

12 in writing will reflect that. Otherwise, we support 

13 the statements of the American Coatings Association and 

14 we plan to incorporate that as well. Thank you. 

ALJ McBRIDE: Thank you. Roger Downs. 

16 MR. DOWNS: My name is Roger Downs. I am 

17 the Conservation Director for the Sierra Club Atlantic 

18 Chapter. We are a volunteer led organization of 54,000 

19 members statewide dedicated to protecting New York's 

air, water, and remaining wild places. The Sierra Club 

21 will be submitting formal comments on the proposed 

22 regulation to put greater restrictions on allowable NOX 

23 emissions from simple cycle and regenerative combustion 

24 turbines or peaking units during the ozone season. 

But we would like to take this opportunity 
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1 to applaud the effort and hope it will lead to the 

2 closure of many of these aging, inefficient, and 

3 polluting electricity generating facilities. 

4 Because these units run to meet electrical 

loads during peak periods of electricity demand, their 

6 operations tend to correspond with high temperature 

7 summer days and high ozone levels when air conditioning 

8 units strain the capacity over electricity grid. The 

9 resulting air quality degradation and increased NOX 

profoundly affects the health of those living near 

11 these peaking plants exacerbating asthma, heart 

12 attacks, and other respiratory ailments that contribute 

13 to tens of thousands of hospital visits annually and 

14 dozens of deaths in New York's nonattainment air 

quality regions. This is especially true for 

16 environmental justice areas that should not have to 

17 bear the brunt of dirty and outdated energy policy. 

18 In addition to cleaner air and the 

19 associated health and climate benefits the Sierra Club 

anticipates that this new regulation will also 

21 facilitate better water resource management as many of 

22 the aging peaking plants also use egregious amounts of 

23 water for cooling. The billions of gallons of water a 

24 day required to cool Ravenswood, Astoria Generating, 

and other facilities drawing from New York waters also 
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1 contain hundreds of millions of larval fish and eggs 

2 that are entrained and entrapped in the industrial 

3 intake structures. The DEC has struggled to rein in 

4 this unnecessary slaughter of critical fisheries 

species for decades and misuse of estuarine waters and 

6 we hope that these restrictions on allowable NOX 

7 emissions and other VOCs will translate into shutting 

8 down many harmful cooling waters systems as well. 

9 The Sierra Club feels that this regulation 

should also be synchronized with the state's current 

11 and emerging climate goals, polices we hope to codify 

12 this year that would see a zero carbon electricity grid 

13 in New York by 2040. Clearly, if we are to achieve 

14 such goals the state cannot allow plants which will be 

forced to retire to repower with new units that use the 

16 same climate polluting fuels like fracked gas. Every 

17 effort must be made with this regulatory opportunity 

18 and ensure that every closure is me with the 

19 replacement of renewable energy technology. To this 

end we remain uncomfortable some of the current 

21 language in the regulations that could allow for more 

22 lenient air quality rules if the peaking facility 

23 accommodates on-site energy storage. Storage capacity 

24 fed by renewables represents a sound grid enhancement 

consistent with our air quality and climate goals but 
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1 energy storage serviced by the same dirty fuel sources 

2 significantly undermines the overall climate and air 

3 quality goals of this regulation. 

4 Again, along with recent regulatory 

efforts the ban coal fired power plants in New York, 

6 we're excited that the Department is tackling the next 

7 wave of dirty fuel generation on our way to an eventful 

8 one hundred percent carbon-free grid. We applaud 

9 Governor Cuomo and the Department for your efforts and 

look forward to working with you to ensure more of 

11 these peaking plants close down in exchange for solar 

12 and wind generation and installations. Thank you again 

13 for this opportunity to testify. 

14 ALJ McBRIDE: Thank you. Gail Pisha. 

MS. PISHA: Good morning. My name is Gail 

16 Pisha, and I live in Rockland County. Today I'm 

17 representing over 5,500 members of Sierra Club's Lower 

18 Hudson Group who live in Rockland, Westchester, and 

19 Putnam Counties. We support the DEC's intention to 

lower nitrous oxide emissions from simple cycle and 

21 regenerative combustion turbines or peaking units 

22 during the ozone season. Old peakers plants, many of 

23 which are close to 50 years old have a high NOX 

24 emission rates and contribute to the formation of the 

ground level ozone which is a lung irritant, especially 

LEGUIRE SHORTHAND REPORTERS 
Serving the Legal Profession Since 1982 
www.TheSteno.com - (518) 371-4143 

www.TheSteno.com


5

10

15

20

25

1 during hot summer months when peaker plants tend to be 

2 used. 

3 We in Lower Hudson Group are particularly 

4 aware of this because Rockland County has such a peaker 

plant in Hillburn located in a community of color as 

6 all too many peaker plants, unfortunately. 

7 Rockland and Westchester are currently 

8 designated by the United States Environmental 

9 Protection Agency as nonattainment areas for ozone and 

the American Lung Association currently rates Rockland, 

11 Westchester, and Putnam's air quality with an F for 

12 ozone pollution. In Rockland alone, where the Hillburn 

13 peaker plant is located we've had over at 8,000 

14 pediatric asthma cases, almost 22,000 adult asthma 

cases, and almost 13,000 cases of COPD in 2016. 

16 So clearly a regulation to reduce NOX will 

17 protect public health especially of the people living 

18 closest to the dirtiest of the dirty fossil fuel peaker 

19 plants, most of which are located in New York City and 

Long Island. Reducing NOX will go a long ways with 

21 promoting environmental justice in our state. However, 

22 we need to replace these old dirty peaker plants with 

23 renewable generation to help us meet Governor Cuomo's 

24 goal of achieving a carbon neutral grid by 2040. 

To fulfill the governor's vision to move 
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1 New York to a renewable energy future we must replace 

2 these fossil fuel peaker plants with energy storage, 

3 distributed solar, grid scale solar, efficiency and 

4 offshore wind since even new fossil fuel plants emit 

some NOX. In this way we can provide jobs for New 

6 Yorkers in the renewable energy economy and reduce 

7 burning of fossil fuels which contribute to climate 

8 change and poor health. 

9 Retiring dirty peaker plants and moving 

directly to renewable energy will reduce the worst 

11 effects of climate change and make our residents 

12 healthier, both of which will save money and give New 

13 Yorkers a better quality of life. Thank you. 

14 ALJ McBRIDE: Thank you. Is there anyone 

else who would like to make a comment on the record 

16 here today? 

17 (No affirmative response.) 

18 ALJ McBRIDE: All right. I'd like to 

19 thank all for coming out here today on behalf of the 

Department. 

21 (Whereas the above entitled proceeding was 

22 concluded at 11:41 a.m.) 

23 

24 
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1 C E R T I F I C A T I O N 

2 

3 I, MICHELE AMBROSINO, a Shorthand Reporter and 

4 Notary Public in and for the State of New York, do 

hereby CERTIFY that the record taken by me at the time 

6 and place noted in the heading hereof is a true and 

7 accurate transcript of same, to the best of my ability. 

8 

9 

11 Mi c h e l e A m b r o s i n o 

12 MICHELE AMBROSINO 
Court Reporter

13 

14 

16 

17 

18 

19 

21 

22 

23 
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· ·Proposed Amendments to Part 205 ("Architectural and 
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· · · · · · · · · · · · · · of 

· · · · · · ·Title 6 of the Official Compilation 
· · · · · · · ·of Codes, Rules and Regulations 
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·

· · 

· · 

· · 

· · 

·

· · 

·

·

· 

· 

· 

· · · · LAW JUDGE: Ladies and gentlemen, if I 

· ·can have your attention. We are going on to 

· ·the record now. Again, my name is Richard 

· ·Sherman. I am an administrative law judge of 

· ·New York State Department of Environmental 

· ·Conservation. I have been assigned to 

· ·conduct today's public hearing on proposed 6 

· ·NYCRR Subpart 227-3, which is intended to 

· ·lower NOx emissions during the ozone season 

· ·and proposed amendments to Parts 200 and 205, 

· ·which are intended to reduce V.O.C emissions 

· ·from architectural and industrial maintenance 

· ·(AIM) coatings. 

· · · · The purpose of today's hearing is to hear 

· ·from the public on your concerns and comments 

· ·concerning both of these proposed regulations. 

· ·If you wish to make a statement today, please 

· ·be sure to fill out one of these registration 

· ·cards. Give your complete name, organization 

· ·you are with, and I will call the speakers in 

· ·the order that I receive your cards. If you 

· ·have lengthy statements, I encourage you to 

· ·submit those lengthy statements in writing. If 

· ·speakers run too long today, I will ask you to 
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·
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·
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· · 

· ·bring your statement to a close. You are still 

· ·able to submit your comments in writing after 

· ·today's proceeding, and I will also accept any 

· ·written comments you might want to turn in 

· ·today. 

· · · · I do have complete contact information for 

· ·submitting written comments. They can be sent 

· ·by email to the department or can mail them to 

· ·the central office in Albany, New York. I have 

· ·the contact information up here with me, if 

· ·anyone would like to have that after we are 

· ·done with receiving the oral comments today. 

· · · · This public hearing was noticed in local 

· ·papers and also in the Department's 

· ·Environmental Notice Bulletin and in the State 

· ·Register in late February and early March. As 

· ·stated in that notice, all written comments 

· ·must be received by the department on or before 

· ·5:00 p.m. on May 20, 2019. 

· · · · I understand that department staff has a 

· ·brief presentation on both proposed 

· ·regulations, and we will have that now. Ms. 

· ·Papageorgiou? 

· · · · MS. PAPAGEORGIOU: Thank you. Just to 
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· ·be clear, I know this was just mentioned, but 

· ·we are talking about two regulations today. 

· ·One of them is a revision, which I am going 

· ·to start with, and second is a proposed new 

· ·rule. My name is Ona Papageorgiou. I am a 

· ·professional engineer with the Division of 

· ·Air Resources. The department is proposing 

· ·to revise Part 205, Architectural and 

· ·Industrial Maintenance coatings, also known 

· ·as AIM coatings, and Part 200, General 

· ·Provisions of Title 6 of the Official 

· ·Compilation of Codes, Rules and Regulations 

· ·of the State of New York. 

· · · · This public hearing is one of three 

· ·scheduled for the purpose of receiving 

· ·statements and comments on the Department of 

· ·Environmental Conservation's proposal to revise 

· ·Part 205 and Part 200. 

· · · · Now, the purpose of this proposal is to 

· ·lower volatile organic compounds, also known as 

· ·VOX emissions, from AIM coating categories. 

· ·This proposal will address Clean Air Act 

· ·requirements, including ozone nonattainment, 

· ·and protect the health of New York State 
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· ·residents. The department plans to submit Part 

· ·205 to the United States Environmental 

· ·Protection Agency as a revision to the State 

· ·Implementation Plan for New York State. 

· · · · AIM coatings, such as paint, are applied 

· ·to stationary structures or their appurtenances 

· ·at the site of installation, portable buildings 

· ·at the site of installation, pavements or 

· ·curbs. While AIM coatings are often referred 

· ·to as paint, there are over 50 categories of 

· ·coatings regulated under Part 205. These 

· ·products may contain volatile organic compounds 

· ·as part of their formulation. 

· · · · The stakeholder process of this rulemaking 

· ·began with a larger meeting on May 12, 2010, 

· ·sponsored by the Ozone Transport Commission. 

· ·This was followed up by multiple presentations 

· ·at professional meetings for both national and 

· ·New York-based coatings associations. The 

· ·comments received during the stakeholder 

· ·outreach process were considered in the 

· ·development of this proposal. 

· · · · This proposal is applicable to any person 

· ·who supplies, sells, offers for sale or 
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· ·manufactures any architectural coatings for use 

· ·within New York State, as well as any person 

· ·who solicits, who applies or solicits the 

· ·application of any architectural coating within 

· ·New York State. 

· · · · The Part 205 proposal eliminates 15 

· ·coating categories, adds 12 new coating 

· ·categories, lowers the VOC limits on 12 coating 

· ·categories, broadens the scope of DEC's data 

· ·collecting authority and eliminates the quart 

· ·exemption. The proposed effective date is 

· ·January 1, 2021, with a two-year sell-through 

· ·allowance. 

· · · · So the department is also proposing to 

· ·adopt a new Subpart 227-3 Ozone Season Oxides 

· ·of Nitrogen Emission Limits for Simple Cycle 

· ·and Regenerative Combustion. This is also of 

· ·Title 6 of the Official Compilation of Codes, 

· ·Rules and Regulations of the State of New York. 

· · · · This public hearing is also one of three 

· ·scheduled for the purpose of receiving 

· ·statements and comments on the Department of 

· ·Environmental Conservation's proposal to adopt 

· ·Subpart 227-3. 
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· · · · The department is proposing to adopt this 

· ·ozone season regulation to lower allowable NOx 

· ·emissions from simple cycle and regenerative 

· ·combustion turbines. This proposal will 

· ·address Clean Air Act requirements, including 

· ·ozone nonattainment, and protect the health of 

· ·New York State residents. The department plans 

· ·to submit Subpart 227-3 to the United States 

· ·Environmental Protection Agency as a revision 

· ·to the State Implementation Plan for New York 

· ·State. 

· · · · ·During the development of the current 

· ·proposal, the department held stakeholder 

· ·meetings on January 20th and January 26, 2017. 

· ·The department released a stakeholder draft 

· ·outline on June 7, 2018, to present more 

· ·detailed elements of the proposed rule. 

· ·Throughout the stakeholder process, the 

· ·department also met with a New York Independent 

· ·System Operator, the New York Department of 

· ·Public Service, and the New York State Energy 

· ·Research and Development Authority to discuss 

· ·the likely elements of the proposed rule and to 

· ·obtain feedback. The comments received during 
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· ·the stakeholder outreach process were 

· ·instrumental in developing this proposal. 

· · · · This proposal is applicable to simple 

· ·cycle and regenerative combustion turbines that 

· ·are electric-generating units with a nameplate 

· ·capacity of 15 megawatts or greater and that 

· ·bid into the NYISO wholesale market. 

· · · · ·Subpart 227-3 is proposed to be phased in 

· ·with the compliance plan due on March 2, 2020. 

· ·Initial emission rate limits of 100 parts per 

· ·million on a dry volume basis at 15 percent 

· ·oxygen -- which I will from here on out call 

· ·PPMVD -- will go into effect on May 1, 2023. 

· ·Then on May 1, 2025 the emission limits will be 

· ·reduced to 25 PPMVD when burning gas and 42 

· ·PPMVD when burning oil. 

· · · · Sources subject to Subpart 227-3 are 

· ·offered several compliance options under this 

· ·proposal, including emissions averaging with 

· ·renewable and energy storage resources, that is 

· ·one. Not operating an affected source during 

· ·the ozone season, that is another. And 

· ·permanently shutting down an affected source. 

· · · · In addition to providing statements at 
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· ·this hearing today, anyone may also submit 

· ·written comments related to the proposed 

· ·Subpart 227-3, which I just went over, or what 

· ·I mentioned earlier, Part 205 and Part 200. 

· ·Any statements made at this hearing today, as 

· ·well as any written comments received during 

· ·the public comment period, will be given equal 

· ·weight and will become part of the 

· ·administrative record for this rulemaking. 

· · · · Anyone who wishes to obtain information or 

· ·submit comments related to the proposed Part 

· ·205, Part 200 or Subpart 227-3 may contact me, 

· ·Ona Papageorgiou, NYSDEC Division of Air 

· ·Resources, 625 Broadway, Albany, New York 

· ·12233, telephone number is (518)402-8396; or 

· ·you may email air.regs@dec.ny.gov. And you may 

· ·also visit our Web site at 

· ·dec.ny.gov/regulations/propregulations.html. 

· ·Written comments will be accepted through 5:00 

· ·p.m. Monday, May 20, 2019. Thank you for 

· ·attending this hearing. 

· · · · LAW JUDGE: Thank you, Ms. Papageorgiou. 

· ·Now I am going to turn to the speaker cards. 

· ·I would ask that when I call your name, you 

https://dec.ny.gov/regulations/propregulations.html
mailto:air.regs@dec.ny.gov


1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

·

· · 

·

·

· · 

·

·

· · 

· · 

· 

· 

· 

· 

· 

· 

· 

· ·come up to the podium. Please state your 

· ·name, your organization, spell your name for 

· ·the court reporter so we have that accurately 

· ·transcribed. Please be sure to speak 

· ·directly into the mic so that the court 

· ·reporter can get every word you have to say 

· ·today. I also ask that the audience be 

· ·respectful of each speaker. With that I will 

· ·remind anyone who came in late that we have 

· ·these cards in the hallway behind the hearing 

· ·room, if anybody wants to fill out a card and 

· ·speak today. And with that, I will call the 

· ·first speaker. It's Dr. Bevington. 

· · · · DR. BEVINGTON: Good morning and thank 

· ·you. My name is Dr. Charles Bevington, 

· ·B-E-V-I-N-G-T-O-N. I am a retired educator. 

· ·I am also the chair of Sierra Club Long 

· ·Island Group. I just want to speak 

· ·specifically to my experience as an educator 

· ·at the Westbury School District eight years, 

· ·where 23 percent -- between 19 and 23 percent 

· ·of the students have asthma or asthma 

· ·related -- and this is, you know, referral 

· ·from medical physicians. 23 percent of the 
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· ·students is a significant number. It's one 

· ·of the highest on Long Island. It's located 

· ·in an area of Nassau County where you have 

· ·one of the major peaker plants, and anything 

· ·that you can do to control emissions would be 

· ·significant and very helpful. 

· · · · You know, as students -- and this is 

· ·mostly -- as I said, the range was 19 to 

· ·23 percent, but middle school, as the students 

· ·were there longer in the area, the asthma 

· ·complications got worse. And you can't learn. 

· ·You are impacted. So I just wanted to say 

· ·again, thank you for the 227-3.4 and the 

· ·control requirements that you are putting into 

· ·place. Thank you. 

· · · · LAW JUDGE: Thank you, Doctor. Next 

· ·speaker is Joe Tonini. 

· · · · MR. TONINI: Good morning. My name is 

· ·Joe Tonini, T-O-N-I-N-I. I am a longterm 

· ·resident of Long Island, with homes in 

· ·Mineola and in Southold. First I want to 

· ·thank the Department of Environmental 

· ·Conservation for holding these hearings on 

· ·proposed regulations for peaking plants. I 
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· ·also want to congratulate Commissioner Seggos 

· ·and Governor Cuomo on enactment of the 

· ·regulations to control emissions from New 

· ·York State's coal-fired power plants. 

· · · · I am a volunteer with the Sierra Club's 

· ·Clean Energy For All Campaign and also with the 

· ·Long Island Progressive Coalition client 

· ·committee. I am here as a climate activist but 

· ·also I am here as a husband of an asthmatic and 

· ·a grandfather of five between the ages of one 

· ·and eight, and one of them, three-year-old 

· ·Andrew, was also recently diagnosed as an 

· ·asthma sufferer. I will leave it to others 

· ·more conversant with the data to describe the 

· ·relationship between the toxic emissions that 

· ·come from peaking plants and health impacts 

· ·they cause and the deaths they contribute to. 

· · · · As a climate activist, husband and a 

· ·grandfather, I have three recommendations for 

· ·the DEC to consider: First, number one, put an 

· ·ozone monitoring station in Nassau County. 

· ·Queens to our west and Suffolk to the east both 

· ·receive F ratings for ozone pollution. Nassau 

· ·doesn't have an ozone monitoring station and, 
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· ·therefore, receives no official grade. 

· ·According to the New York State Department of 

· ·Health, DEC air quality measurements have 

· ·"limitations." "Values best represent air 

· ·quality near monitors." 

· · · · Number two, speed up the proposed timeline 

· ·for adoption of the regulations. DEC is 

· ·proposing to implement new regulations starting 

· ·on May 21, 2023, and then a little bit stronger 

· ·regulations on May 21, 2025. The Enviromental 

· ·Protection Agency estimates 13 to 22 deaths 

· ·from the effects of ozone pollution per year in 

· ·New York State. Between now and May 21, 2025, 

· ·you could have 78 to 132 deaths, as well as 

· ·200,000 exacerbated asthma incidents. And it 

· ·is important to note that American Lung 

· ·Association research found that ozone poisoning 

· ·at levels 16 percent to 80 percent, lower than 

· ·those the EPA currently considers acceptable, 

· ·"was associated with deaths from cardiovascular 

· ·disease, strokes and respiratory causes." 

· · · · And number three, make these regulations 

· ·strong. Resist letting them be compromised by 

· ·those who put profit ahead of the health of the 
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· ·people and environment. And I thank you for 

· ·considering my comments today. 

· · · · LAW JUDGE: Thank you, Mr. Tonini. Next 

· ·speaker is James Haggerty. Before 

· ·Mr. Haggerty speaks, please be certain to put 

· ·your phones on vibrate, if you have not 

· ·already done so. A phone going off makes it 

· ·a little hard for the court reporter to do 

· ·her job. 

· · · · MR. HAGGERTY: Hi, my name is James 

· ·Haggerty, H-A-G-G-E-R-T-Y. I am a student 

· ·here at Stony Brook University. I am also a 

· ·member of the Sierra Club on campus, also 

· ·here to represent students and young people 

· ·in general. So I am a student at Stony Brook 

· ·University and a lifelong resident in New 

· ·York State, and I will review as the 

· ·Department of Environmental Conservation have 

· ·an obligation to use your power and 

· ·regulations to mitigate the problems that 

· ·pollution is going to cause for my 

· ·generation. 

· · · · The proposed regulations of NOx are a 

· ·great step in the right direction, fighting the 
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· ·notion that we must continue to live with the 

· ·status quo of letting power plants pollute our 

· ·air in return for cheap electricity. This 

· ·issue, air pollution and its successor, climate 

· ·change, is no longer a technological one. To 

· ·quote The Six Million Dollar Man, a TV series 

· ·much before my time, we have the technology. 

· ·We can reduce NOx emissions from the simple 

· ·cycle power plants. We can rebuild the clean 

· ·air we used to have in New York and, 

· ·additionally, we can generate completely NOx 

· ·free electricity with renewable sources. 

· · · · Your responsibility at the DEC is to be 

· ·the compass that sets the direction of New 

· ·York's path towards these goals. Without these 

· ·steps towards limiting our pollution, my 

· ·generation and the generations to comes will 

· ·suffer because of choices we did not make. Air 

· ·pollution and climate change as a whole is an 

· ·issue that keeps me up at night and is forcing 

· ·people in my generation to make choices about 

· ·our lives that prior generations never had to. 

· ·We, young people at large, are relying on the 

· ·DEC and the government of the State of New York 
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· ·to assume the climate and air pollution action 

· ·and install these regulations, so that we can 

· ·continue to have the same standard of living as 

· ·the generations before us. You can be the 

· ·people and the institution that goes down in 

· ·history as the beginning of a landslide for the 

· ·positive change for our communities. Thank 

· ·you. 

· · · · LAW JUDGE: Thank you for the 

· ·generational reference that I understood. 

· ·Next speaker is Jessica Enzmann. 

· · · · MS. ENZMANN: Hello, my name is Jessica. 

· ·I am a national staffer at the Sierra Club. 

· ·My last name is E-N-Z-M-A-N-N. I am here to 

· ·speak about the NOx regs 227-3.4. First I 

· ·would like to thank the governor, the head of 

· ·the DEC, and also Bill Fondant (phonetic) for 

· ·answering all my questions about this 

· ·hearing. 

· · · · Thank you for taking action against the 

· ·dirtiest power plants in New York. Caping 

· ·nitrogen oxide emissions from peaking power 

· ·plants is critical for cleaning up air. NOx 

· ·emissions create ozone which triggers asthma 
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· ·attacks in children and adults. By putting 

· ·strict limits on NOx emissions during the smog 

· ·season, we can improve public health and 

· ·quality of life, especially for people living 

· ·in communities that bear a high burden of 

· ·pollution. 

· · · · We encourage you to ensure that the 

· ·regulation is as rigorous as it can be, by 

· ·removing loopholes that weaken pollution limits 

· ·for existing peakers matched with on-site 

· ·storage -- storing dirty power doesn't make it 

· ·cleaner -- ensuring that affected plants close 

· ·for good and are replaced with renewable power 

· ·combined with battery storage. We cannot 

· ·replace old, dirty fossil fueled power peaking 

· ·plants with new, dirty fueled powered peaking 

· ·plants and still meet the bold goal of 

· ·100 percent clean electricity by 2040. Thank 

· ·you. 

· · · · LAW JUDGE: Next speaker is Karen 

· ·Miller. 

· · · · MS. MILLER: Hello, my name is Karen 

· ·Miller. I am from OR Energy. We are a long 

· ·Island-based environmental nonprofit that 
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· ·educates, involves and empowers the public to 

· ·act on renewable energy and environmental 

· ·protection. We want to thank you for the 

· ·opportunity to speak today. 

· · · · We are here to remind you to look to the 

· ·future and set the high standards necessary to 

· ·meet our climate and air pollution goals to 

· ·stronger limits from the nitrogen oxide 

· ·emissions that our peaker plants create. We 

· ·need to institute much stronger standards, 

· ·dramatically draw down and severely limit the 

· ·nitrogen oxide pollution affecting our 

· ·residents, cities, especially environmental 

· ·justice communities these plants occupy. 

· · · · New Yorkers are entitled to clean air. 

· ·The use of these plants must be drastically 

· ·reduced to make this a reality. This can be 

· ·achieved with significant solar investment and 

· ·proffer up from valuation of solar in the value 

· ·of distributed energy resources which reflect 

· ·the elimination of these emissions, which will 

· ·give decades of dividend and clean air, climate 

· ·jobs and on-demand clean energy storage 

· ·expansion. 
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· · · · We need renewables to be their own bridge 

· ·to the future. Time of use, energy efficiency 

· ·and other incentives to reduce peaker demand 

· ·always are the cheapest and should all be 

· ·heavily invested in right now. Then New York 

· ·must draft service renewables commitment of 

· ·land as we await the decade for offshore wind 

· ·to arrive. Let's use this time to create the 

· ·grid both as we need it to be for now and as it 

· ·will be when thousands of megawatts of offshore 

· ·wind come ashore. 

· · · · We must set the priority now by creating 

· ·and assuring that any excess clean energy not 

· ·only has a repository but is given preference 

· ·to be on the bridge to displace these dirty 

· ·peaker plants. Since this will greater reduce 

· ·financial work peak generation markets, it must 

· ·not lead to dirty generation to make a quick 

· ·buck in storage for peak demand. This renewal 

· ·energy peak demand market fulfillment will 

· ·benefit all of New Yorkers all the time, on all 

· ·their electric bills, and they should be 

· ·rewarded as such. We also need to assure that 

· ·there are strict limits of counties on any 
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· ·dirty energy used to a stored power for peak 

· ·demand which would just kill any gains to be 

· ·had. We cannot burn our way out of the climate 

· ·and crisis and toxic air-conditions, and it 

· ·should be prohibited. 

· · · · Help make New York the future we need now. 

· ·Let's use this time wisely to systematically 

· ·replace the culprits, expand efficiency and 

· ·incentives. Incentivize time of use, increase 

· ·solar storage capacity that we need to scale 

· ·storage infrastructure, and assure our storage 

· ·is not from dirty energy emissions. Thank you. 

· · · · LAW JUDGE: Next speaker is Bridget 

· ·Foley. 

· · · · MS. FOLEY: Hello, my name is Bridget 

· ·Foley. My last name is F-O-L-E-Y. Today I 

· ·will be speaking as a volunteer with Sierra 

· ·Club and New York Renews and a resident of 

· ·Blue Point. On Long Island we have a robust 

· ·and wide reach in clean energy and climate 

· ·justice movement. So the speakers today, we 

· ·are a small portion of an Island-wide 

· ·community that is fighting for this. 

· · · · So the NOx emissions cap immediately makes 
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· ·me think of the communities that this is going 

· ·to benefit when I first heard about it. But I 

· ·am joining many other people today and asking 

· ·that it does not fall short for those exact 

· ·communities that it is intended to serve. The 

· ·regulation, it cannot allow new fossil fuel 

· ·peaking plants that meet the NOx regulation 

· ·cap, thanks to new technologies. Sorry, that 

· ·wasn't right. But it would be a loophole, so 

· ·to speak, that is counterproductive to the 

· ·lifesaving public health benefits that the 

· ·regulation intends, and equally 

· ·counterproductive is the loophole that allows 

· ·on-site storage in existing plant. It's 

· ·understandable that they are in there, but it 

· ·will reverse -- not reverse, but it will 

· ·just -- won't allow it to be as productive and 

· ·as beneficial as it can be and needs to be. 

· · · · So if it comes to fruition, it can't leave 

· ·those holes open. And to best serve us and our 

· ·future on Long Island, it needs instead to team 

· ·with aggressive implementation of clean energy 

· ·technologies and storage, off-shore winds, 

· ·bridge scale solar, and also distributed solar. 
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· ·So that's it for me. As a member of Long 

· ·Island, I am in vast support of this. Thank 

· ·you. 

· · · · LAW JUDGE: That was the last of the 

· ·cards I have. Is there someone else here who 

· ·would like to make a public comment? I am 

· ·hearing none. It's half past now and I am 

· ·just going to call a recess for about 20 

· ·minutes or so just in case someone comes in 

· ·late, and I will reopen the record at that to 

· ·close it out or hear additional speakers. 

· ·Thank you for your participation today. 

· · · · · · (Whereupon, a recess was taken.) 

· · · · LAW JUDGE: Okay. We are back on the 

· ·record. I did receive one more speaker card. 

· ·Is there anyone else who arrived that wanted 

· ·to speak but was not aware that you needed to 

· ·fill out a card first? Hearing none, I will 

· ·call Jan Heubner. 

· · · · MS. HEUBNER: Hi. I found an article 

· ·online and I have been following it for a 

· ·year --

· · · · LAW JUDGE: Sorry, since you were not 

· ·here before, I probably should have gave you 
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· ·the spiel. If you would just step to the 

· ·podium and state your full name and spell 

· ·your last name for the court reporter and any 

· ·organization you are with. 

· · · · MS. HEUBNER: Hi. We just joined the 

· ·Sierra Club. We are concerned about the 

· ·environment. We have been following the --

· · · · LAW JUDGE: Sorry, could you state your 

· ·full name and spell your last name for the 

· ·court reporter. 

· · · · MS. HEUBNER: Jan Heubner, 

· ·H-E-U-B-N-E-R. We joined the Sierra Club. 

· ·We are concerned about the earth. It's the 

· ·only one we have. There is a power grid 

· ·backup, it's the largest battery project in 

· ·the world in Australia, and it was installed 

· ·a little over a year ago. It cost -- the 

· ·battery backup alone was done by Tesla Energy 

· ·and it cost $66 million. And just recently I 

· ·found an article online, in one year it saved 

· ·the Australians $40 million. So it's 

· ·two-thirds paid for in one year. And they 

· ·used to have -- they constantly have bad 

· ·storms in southern Australia, bad lightning 
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· ·storms. So 45-minute power interruptions 

· ·were common. Now the residents aren't even 

· ·aware that it has happened. Instead of 45 

· ·minutes to fire up the peaker plants, in some 

· ·milliseconds, so less than a second, the 

· ·power is restored. The residents aren't even 

· ·aware that the power went out. It's a good 

· ·thought. 

· · · · LAW JUDGE: Thank you for your comments. 

· ·Again I received no other cards, I assume no 

· ·one else wants to speak today. With that, 

· ·the hearing record is closed. I thank you 

· ·all for coming out. 

· · · · · · (Time noted: 11:55 a.m.) 
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· · · · · · · · · C E R T I F I C A T E 

· · · · · · · I, CHRISTINA FERRARO, a shorthand 

· ·reporter and Notary Public within and for the State 

· ·of New York, do hereby certify: 

· · · · · ·That the witness whose testimony is 

· ·hereinbefore set forth was duly sworn by me, and the 

· ·foregoing transcript is a true record of the 

· ·testimony given by such witness. 

· · · · · ·I further certify that I am not related to 

· ·any of the parties to this action by blood or 

· ·marriage, and that I am in no way interested in the 

· ·outcome of this matter. 

· · · · · · · · · · · · · · ·________________________ 
· · · · · · · · · · · · · · · · · CHRISTINA FERRARO 
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· · · · · · · · · · STATE OF NEW YORK 

· · · · ·DEPARTMENT OF ENVIRONMENTAL CONSERVATION 

· · · · · · · · · · · In the Matter 

· · · · · · · · · · · · · · of 

· ·Proposed Subpart 227-3 ("Ozone Season Oxides of 
· · ·Nitrogen (NOx) Emissions Limits for Simply Cycle and 
· ·Regenerative Combustion Turbines") 

· · · · · · · · · · · · · ·and 

· ·Proposed Amendments to Part 205 ("Architectural and 
· · ·Industrial Maintenance (AIM) Coatings") 

· · · · · · · · · · · · · · of 

· · · · · · ·Title 6 of the Official Compilation 
· · · · · · · ·of Codes, Rules and Regulations 
· · · · · · ·of the State of New York 

· · · · · · ·1 Hunters Point Plaza 
· · · · · · · ·47-40 21st Street 
· · · · · · ·Long Island City, New York 11101 

· · · · · · ·May 14, 2019 
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· · · · A P P E A R A N C E S: 

· · · · · · ·NEW YORK STATE DEPARTMENT of ENVIRONMENTAL 
· · · · · · · ·CONSERVATION 
· · · · · · · · Administrative Law Judge 

· · · · · · · · · Office of Hearings & Mediation Services 
· · · · · · · · 625 Broadway, 1st Floor 

· · · · · · · · · Albany, New York 12233 

· · · · · · · · · MARIA E. VILLA, ESQ. 

· ·ALSO PRESENT: 

· ·Ona Papageorgiou, P.E., Professional Engineer 1, 
· · ·Bureau of Air Quality Planning Division of Air 
· ·Resources 
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· · · · LAW JUDGE: We are on the record. This 

· ·is an administrative public hearing with a 

· ·legislative format, before the New York State 

· ·Department of Enviromental Conservation, in 

· ·the matter of department staff proposed 

· ·rulemaking to add Subpart 227-3 to the 

· ·Official compilation of Codes, Rules and 

· ·Regulations of the State of New York, or 6 

· ·NYCRR for short. 

· · · · The new Subpart 227-3 is entitled Ozone 

· ·Season Oxides of Nitrogen or NOx Emission 

· ·Limits for Simple Cycle and Regenerative 

· ·Combustion Turbines. Department staff also 

· ·proposes to amend the existing Part 205 of 6 

· ·NYCRR entitled Architectural and Industrial 

· ·Maintenance or AIM coatings. This amendment 

· ·would also require revisions to Part 200 of 6 

· ·NYCRR. 

· · · · The primary goal of the new Subpart 227-3 

· ·is to lower allowable NOx emissions from simple 

· ·cycle and regenerative combustion turbines 

· ·during the ozone season. To lower emissions 

· ·from the sources will help to address Clean Air 

· ·Act requirements, ozone nonattainment and 
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· ·protect the health of New York State residents. 

· ·This is not a mandate on local government and 

· ·is only applicable to simple cycle and 

· ·regenerative combustion turbines. It applies 

· ·to any entity that owns or operates a subject 

· ·source. The amendments to Part 205 address AIM 

· ·coatings which are commonly referred to as 

· ·paints. These coatings release volatile 

· ·organic compounds (VOC) into the atmosphere. 

· · · · Part 205 regulates VOC content for 52 

· ·coating categories. The current VOC limits 

· ·were set in 2004 and the industry and 

· ·technology have changed and improved since that 

· ·time, to make lower VOC options available. 

· ·Because New York State has a nonattainment area 

· ·for ozone, the Clean Air Act requires the state 

· ·to develop strategies to reduce VOC emissions. 

· ·The revisions are part of that effort. The 

· ·major revisions are intended to reduce the VOC 

· ·limit on 12 coating categories, create VOC 

· ·limits for 12 additional categories, eliminate 

· ·15 coating categories and eliminate the quart 

· ·exemption. This proposal applies to any person 

· ·who supplies, sells, offers for sale or 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

·

·

·

·

· · 

· · 

·

·

·

· · 

· 

· 

· 

· 

· 

· 

· 

· ·manufactures architectural coatings for use in 

· ·New York State. 

· · · · The purpose of this hearing is to receive 

· ·comment on the proposed rulemaking. So in the 

· ·back there are some cards to fill out. If you 

· ·want to speak and put a statement on the 

· ·record, fill out a card and give it to me and I 

· ·will call the speakers in the order that I 

· ·receive the cards. I am Maria Villa. I am 

· ·serving as the hearing officer for the 

· ·department. All persons, organizations, 

· ·corporations or government agencies that may be 

· ·affected by the proposed rule are invited to 

· ·submit either written or oral statements. All 

· ·statements taken today, either written or 

· ·spoken, will be incorporated into the official 

· ·record of this proceeding. Statements are not 

· ·given under oath. There won't be any 

· ·cross-examination. This isn't a 

· ·question-and-answer session. 

· · · · Hearings already have been held in Albany 

· ·and Stony Brook. A cumulative record will be 

· ·compiled of all the comments received at the 

· ·three hearing sessions. So written statements 
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· ·received during the public comment period and 

· ·oral statements made at the hearing will be 

· ·given equal weight. If you have a lengthy 

· ·statement and you can submit it in writing, it 

· ·is a big help to the court reporter, or you can 

· ·summarize the statement verbally. And written 

· ·comments can also be submitted on or before 

· ·5:00 p.m. on May 20, 2019, to the Division of 

· ·Air Resources. We have here Ms. Ona 

· ·Papageorgiou at DEC central office. If you 

· ·want to speak to Ms. Papageorgiou about how to 

· ·make comments by email, or where to mail them 

· ·in, you can talk to her. I also have the 

· ·information up here. But rather than detain 

· ·us, just ask Ms. Papageorgiou. 

· · · · Department staff has provided me with 

· ·copies of the notices of the hearing sessions. 

· ·They were published in the February 27, 2019 

· ·edition, and this is for Subpart 227-3, and the 

· ·March 6, 2019 edition, Part 205, of the 

· ·Department's Environmental Notice of Bulletin, 

· ·as well as New York State Register. 

· · · · In addition, I have affidavits of 

· ·publication of the notice for Subpart 227-3 
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· ·published in the February 27, 2019 editions of 

· ·the New York Post, Newsday, The Albany Times 

· ·Union, The Buffalo News, The Glens Fall 

· ·Post-Star and the Rochester Democrat and 

· ·Chronical on February 27, 2019. The notice was 

· ·published in the February 26, 2019 edition of 

· ·the Syracuse Post Standard. I also have 

· ·affidavit of publication for the notice for the 

· ·Part 205 hearings and those were published in 

· ·the March 6, 2019 editions of the New York 

· ·Post, Newsday, The Albany Times Union, The 

· ·Buffalo News, The Glens Fall Post-star and The 

· ·Rochester Democratic Chronical on February 27, 

· ·2019. The notice was published in the March 5, 

· ·2019 edition of the Syracuse Post Standard. 

· ·And, as I mentioned, we have Ms. Papageorgiou 

· ·here with us, and she is going to make a brief 

· ·presentation regarding the rule. 

· · · · MS. PAPAGEORGIOU: Thank you, Judge 

· ·Villa. Just to be clear, I am going to 

· ·repeat quite a bit of what Judge Villa just 

· ·went through, but to make our hearings 

· ·consistent, I am going to go through my 

· ·entire hearing statement so it's consistent 
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· ·amongst our three hearings. And also we 

· ·are -- as you probably already know, there 

· ·are two regulations. So if I start talking 

· ·about one and you wonder, we will get to the 

· ·next one after. 

· · · · My name is Ona Papageorgiou. I am a 

· ·professional engineer with the Division of Air 

· ·Resources. The department is proposing to 

· ·revise Part 205, Architectural and Industrial 

· ·Maintenance Coatings, which I will refer to as 

· ·AIM coatings, and Part 200, General Provisions 

· ·of Title 6 of the Official Compilation of 

· ·Codes, Rules and Regulations of the State of 

· ·New York. 

· · · · This public hearing is one of three 

· ·scheduled for the purpose of receiving 

· ·statements and comments on the Department of 

· ·Environmental Conservation's proposal to revise 

· ·Part 205 and Part 200. 

· · · · The purpose of this proposal is to lower 

· ·volatile organic compounds (VOC) emissions from 

· ·the source category. This proposal will 

· ·address Clean Air Act Requirements, including 

· ·ozone nonattainment, and it will protect the 
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· ·health of New York State residents. The 

· ·department plans to submit Part 205 to the 

· ·United States Environmental Protection Agency 

· ·as a revision to the State Implementation Plan 

· ·for New York State. 

· · · · AIM coatings, such as paint, are applied 

· ·to stationary structures or their appurtenances 

· ·at the site of installation, portable buildings 

· ·at the site of installation, pavements, or 

· ·curbs. While AIM coatings are often referred 

· ·to as paint, there are over 50 categories of 

· ·coatings regulated under Part 205. These 

· ·products may contain volatile organic compounds 

· ·as part of their formulation. 

· · · · The stakeholder process of this rulemaking 

· ·began with a stakeholder meeting on May 12, 

· ·2010, sponsored by the Ozone Transport 

· ·Commission. This was followed up by multiple 

· ·presentations at professional meetings for both 

· ·national and New York-based coatings 

· ·associations. The comments received during the 

· ·stakeholder outreach process were considered in 

· ·developing this proposal. 

· · · · This proposal is applicable to any person 
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· ·who supplies, sells, offers for sale, or 

· ·manufactures any architectural coating for use 

· ·within New York State, as well as any person 

· ·who applies or solicits the application of any 

· ·architectural coating within New York State. 

· · · · The Part 205 proposal eliminates 15 

· ·coating categories, adds 12 new coating 

· ·categories, lowers the VOC limits on 12 coating 

· ·categories, broadens the scope of DEC's data 

· ·collecting authority and eliminates the quart 

· ·exemption. The proposed effective date is 

· ·January 1, 2021, with a two-year sell-through 

· ·allowance. 

· · · · Moving on to the next. The department is 

· ·proposing to adopt a new Subpart 227-3, Ozone 

· ·Season Oxides of Nitrogen NOx Emissions Limits 

· ·for Simple Cycle and Regenerative Combustion 

· ·Turbines of Title 6 of the Official Compilation 

· ·of Codes, Rules and Regulations of the State of 

· ·New York. 

· · · · This public hearing is also one of three 

· ·scheduled and department is proposing to adopt 

· ·this ozone season regulation to lower allowable 

· ·NOx emissions from simple cycle and 
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· ·regenerative combustion turbines. This 

· ·proposal will address Clean Air Act 

· ·requirements, including ozone nonattainment, 

· ·and it will protect the health of New York 

· ·State residents. The department plans to 

· ·submit Subpart 227-3 to the United States 

· ·Environmental Protection Agency as a revision 

· ·to the State Implementation Plan for New York 

· ·State. 

· · · · During the development of the current 

· ·proposal, the department held stakeholder 

· ·meetings on January 20th and 26th of 2017. The 

· ·department released a stakeholder draft outline 

· ·on June 7, 2018, to present more detailed 

· ·elements of the proposed rule. Throughout the 

· ·stakeholder process the department also met 

· ·with the New York Independent System Operator, 

· ·the New York Department of Public Service and 

· ·the New York State Energy Research and 

· ·Development Authority. And these meetings were 

· ·to discuss the likely elements of the proposed 

· ·rule and obtain feedback. The comments 

· ·received during the stakeholder outreach 

· ·process were instrumental in developing this 
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· ·proposal. 

· · · · This proposal is applicable to simple 

· ·cycle and regenerative combustion turbines that 

· ·are electric-generating units with a nameplate 

· ·capacity of 15 megawatts or greater and that 

· ·bid into the NYISO wholesale market. 

· · · · Subpart 227-3 is proposed to be phased in 

· ·with a compliance plan due on March 2, 2020, 

· ·initial emission rate limits of 100 parts per 

· ·million on a dry volume basis at 15 percent 

· ·oxygen, which I will call PPMVD. It's a way of 

· ·demonstrating parts per million. That 100 

· ·parts per million VD will go into effect on 

· ·May 1, 2023. Then on May 1, 2025, the emission 

· ·limits will be reduced to 25 PPMVD when burning 

· ·gas and 42 PPMVD when burning oil. 

· · · · Sources subject to Subpart 227-3 are 

· ·offered several compliance options under this 

· ·proposal. These include emissions averaging 

· ·with renewable and energy storage resources, 

· ·not operating an effected source during the 

· ·ozone season or permanently shutting down that 

· ·source. 

· · · · In addition to providing statements at 
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· ·this hearing today, anyone may also submit 

· ·written comments related to the proposed 

· ·Subpart 227-3 or Part 205 and Part 200. Any 

· ·statements made at this hearing today, as well 

· ·as all written comments received during the 

· ·public comment period, will be given equal 

· ·weight and will become part of the 

· ·administrative record for this rulemaking. 

· · · · Anyone who wishes to obtain information or 

· ·submit comments related to the proposed Part 

· ·205, Part 200 or Subpart 227-3 may contact me, 

· ·Ona Papageorgiou, at NYSDEC Division of Air 

· ·Resources, 625 Broadway, Albany, New York 

· ·12233, telephone is (518)402-8396, email is 

· ·air.regs@dec.ny.gov, or visit the department's 

· ·Web site. Written comments will be accepted 

· ·through 5:00 p.m. Monday, May 20, 2019. Thank 

· ·you for attending this meeting. 

· · · · LAW JUDGE: Thank you very much. I am 

· ·going to go ahead and call the speakers in 

· ·the order that I received the card. If there 

· ·is anyone who came in and wants to speak and 

· ·hasn't filled out a card, please do so and 

· ·bring it up to me. 

mailto:air.regs@dec.ny.gov
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· · · · So our first speaker is Samantha Wilt. I 

· ·think you can stay right where you are, as long 

· ·as the court reporter can hear you. 

· · · · MS. WILT: Good morning. My name is 

· ·Samantha Wilt. I am an energy policy analyst 

· ·at the NRDC, the National Resources Defense 

· ·Counsel. NRDC is an international 

· ·environmental advocacy organization 

· ·headquartered in New York. Thank you for the 

· ·opportunity to testify today in support of 

· ·Subpart 227-3. 

· · · · We really welcome this effort to reduce 

· ·the enormous volume of air pollutants from 

· ·these old, dirty peaker plants. We fully 

· ·support these rules that will help clear the 

· ·air for New Yorkers, with a small change 

· ·recommended to the second compliance option. 

· · · · These rules are critical for getting rid 

· ·of the worst stationary sources of air 

· ·pollution and will help address Clean Air Act 

· ·requirements and ozone nonattainment. New 

· ·Yorkers are routinely exposed to some of the 

· ·highest ozone levels in the Eastern United 

· ·States and currently 64 percent of New York 
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· ·State residents, more than 12 million people, 

· ·live in counties designated as not meeting the 

· ·EPA 2015 health-based standard of 270 parts per 

· ·billion for ozone. 

· · · · Our failing air quality has serious health 

· ·consequences for residents in the New York City 

· ·metro area where the ozone levels are highest. 

· ·This area records the third most asthma-related 

· ·deaths in the country. Asthma prevalence among 

· ·adult New Yorkers increased 24 percent between 

· ·2002 and 2010, declining nationwide. Children 

· ·in the New York City region experienced even 

· ·higher rates of emergency department visits. 

· ·So the visits per ten thousand children on 

· ·population in New York City is 228 versus the 

· ·rest of the state if you take out New York 

· ·City, which is 68. So that's 228 versus 68 in 

· ·the rest of the state. And in the Bronx, 

· ·that's 425 versus 68 in the rest of the state. 

· ·And communities of color and low income 

· ·communities disproportionately bear the impact 

· ·of this air pollution. 

· · · · The proposed regulation must be paired 

· ·with aggressive efforts to promote energy 
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· ·storage, distributed solar, utility scale 

· ·solar, energy efficiency, and offshore wind to 

· ·ensure these filthy, old peakers are not 

· ·replaced with new peakers that are also fossil 

· ·fueled. 

· · · · We recommend changes in the second 

· ·compliance option which allows averaging of the 

· ·output-based emission rate with battery storage 

· ·and renewable energy. The second compliance 

· ·option proposed will result in local benefits 

· ·for communities with the reduced amounts of NOx 

· ·and the addition of those renewables or battery 

· ·stored resources in their community. To assure 

· ·there is local air quality benefits from 

· ·utilization of renewables or battery storage it 

· ·is essential the renewable generation or 

· ·storage under common control only be counted 

· ·toward the averaging with the existing peaker 

· ·outlet during peak hours. If, as proposed, the 

· ·entire output of the renewable or battery 

· ·resources over 24 hours is used for averaging, 

· ·it's possible that displacing the dirtiest 

· ·marginal generation will not occur, as 

· ·generation or injections that happened during 
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· ·hours where clean resources are on the margin 

· ·could be counted. This would effectively 

· ·reduce or negate the displacement benefit of 

· ·those cleaner resources. 

· · · · NRDC strongly supports the proposed rules, 

· ·and we hope that the health, environmental and 

· ·quality of life benefits that will result for 

· ·the residents and businesses of the region will 

· ·be realized as soon as possible. Thank you. 

· · · · LAW JUDGE: Thank you. Mr. Joe Tonini. 

· · · · MR. TONINI: My name is Joe Tonini. I 

· ·am a long-term resident of Mineola on Long 

· ·Island. I have a home in Mineola and another 

· ·home in Southold. First I want to thank the 

· ·Department of Environmental Conservation for 

· ·holding these hearings on proposed 

· ·regulations for peaking plants. I also want 

· ·to congratulate Commissioner Seggos and 

· ·Governor Cuomo on enactment of the 

· ·regulations to control emissions on New York 

· ·State's coal-fired power plants. I am a 

· ·volunteer with the Sierra Club's Clean Energy 

· ·For All Campaign and also with the Long 

· ·Island Progressive Coalition Climate 
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· ·Committee. I am here as a climate activist 

· ·but I am also here as a husband of an 

· ·asthmatic and a grandfather of five between 

· ·the ages of one and eight. One of them, 

· ·three-year-old Andrew, was also recently 

· ·diagnosed as an asthmatic. I will leave it 

· ·to others more conversant with the data to 

· ·better describe the relationship between the 

· ·toxic emissions that come from peaking plants 

· ·and the health impacts they cause and the 

· ·deaths they contribute to. 

· · · · As a climate activist, a husband and a 

· ·grandfather, I have three recommendations for 

· ·the DEC to consider. Number one, put an ozone 

· ·monitoring station in Nassau County. Queens to 

· ·our west and Suffolk to the east both received 

· ·F ratings for ozone pollution. Nassau doesn't 

· ·have an ozone monitoring station and, 

· ·therefore, receives no official grade. 

· ·According to the New York State Department of 

· ·Health, DEC air quality measurements have 

· ·"limitations. Values best represent air 

· ·quality air monitors." And, by the way, 

· ·Brooklyn also has no air monitoring stations 
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· ·for ozone. 

· · · · Number two, speed up the proposed timeline 

· ·for adoption with the regulations. The DEC is 

· ·proposing to implement new regulations starting 

· ·May 1, 2023, and strengthening them on May 1, 

· ·2025. The EPA estimates 13 to 22 deaths from 

· ·effects of ozone pollution per year in New York 

· ·State. Between now and May 1, 2025, you could 

· ·have 78 to 132 deaths, as well as 20,000 

· ·exacerbated asthma incidents. And it is 

· ·important to note that American Lung 

· ·Association Research found that ozone poisoning 

· ·at levels 16 to 80 percent, lower than those 

· ·the EPA currently considers acceptable, "was 

· ·associated with deaths from cardiovascular 

· ·disease, strokes and respiratory causes. 

· · · · And finally number three, make these 

· ·regulations strong. Resist letting them be 

· ·compromised by those who put profit ahead of 

· ·the health of people and of the environment. 

· ·Thank you. 

· · · · LAW JUDGE: Thank you very much. Next 

· ·speaker is Lipa Sofer. 

· · · · MR. SOFER: Good morning. My name is 
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· ·Lipa Sofer from health environment in 

· ·Brooklyn. I would like to thank New York 

· ·State Department of Environmental 

· ·Conservation for doing this great job to 

· ·reduce VOCs and these strong toxic chemicals. 

· ·I fully support what they are doing in 

· ·reducing these strong chemicals and 

· ·eliminating the exemption for these high 

· ·VOCs. 

· · · · We have seen for the last, I would say, 18 

· ·years what these high VOCs are doing to people. 

· ·We have seen contractors come into buildings 

· ·with strong paints and people and children are 

· ·getting asthma attacks. Women have lost 

· ·miscarriage -- unborn children. We have seen 

· ·people which had cancer and they got cured. 

· ·When they were exposed to these chemicals their 

· ·cancer came back. So we have to fully stop the 

· ·companies from making these strong chemicals. 

· ·Today there are alternatives for products which 

· ·don't have these strong chemicals, and as soon 

· ·as these regulations go into effect, less 

· ·people will get sick. And so we have to make 

· ·sure these rules are strong and make them go 
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· ·into effect fast. And I thank you very much 

· ·for making these rules. Thank you. 

· · · · LAW JUDGE: The next speaker is Elaine 

· ·O'Brien. 

· · · · MS. O'BRIEN: Hi. Thank you. My name 

· ·is Elaine O'Brien and I am here as a 

· ·volunteer with Sierra Club. Thank you 

· ·everyone for the comments and for holding 

· ·this hearing today. I am a long time New 

· ·York City resident -- and just to share some 

· ·personal story about the effects of poor air 

· ·quality in our neighborhoods -- in 2008 I 

· ·developed severe allergies and asthma due to 

· ·pollution in Williamsburg when there was a 

· ·ton of construction, and my symptoms were 

· ·exacerbated by air quality issues from living 

· ·near the BQE and then later on in lower 

· ·Manhattan. 

· · · · At that time my job provided me with 

· ·health insurance and I was able to treat my 

· ·asthma and allergy with medication and steroid 

· ·inhalers. Later my insurance company inflated 

· ·the price of my medication, and my ten dollar 

· ·inhaler now cost over $200. So I can no longer 
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· ·afford my medication and took measures to treat 

· ·my symptoms holistically, and I moved out of 

· ·those neighborhoods and my health did improve. 

· ·I am grateful to have limited symptoms today, 

· ·but I know that that would not be the case if I 

· ·still lived in those neighborhoods. And I 

· ·think the families with less housing ability 

· ·and many children in New York may never be able 

· ·to breathe well due to the combined effect of 

· ·air pollution and the high cost of medication. 

· ·It's time to take action and replace and fossil 

· ·fuels with renewables to protect the health of 

· ·New York State residents. Thank you. 

· · · · THE ARBITRATOR: Thank you very much. 

· ·Leontine Greenberg. 

· · · · MS. GREENBERG: I am a mom and an 

· ·educator and I live in Queens, pretty close 

· ·to both of the plants. I am here to support 

· ·the proposed regulations on nitrogen oxide. 

· ·I have heard rightfully a lot of focus on the 

· ·respiratory effects of pollutants, but I want 

· ·to take a moment and talk about the 

· ·neurological impact that burning fossil fuels 

· ·and other air pollutants have on kids. 
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· · · · When I was pregnant in 2007, and for the 

· ·first year of my daughter's life, we lived 

· ·directly between the Astoria Generating Station 

· ·and the Ravings Generating Station, and 

· ·ironically at the time I was writing my 

· ·master's thesis on the role that the natural 

· ·environment plays with supporting human 

· ·cognition. 

· · · · Since then a large body of research has 

· ·been done on the connection between prenatal 

· ·and childhood exposure to air pollution and 

· ·damage to the developing brain. Both 

· ·epidemiological studies of children who lived 

· ·in polluted areas, as well as controlled 

· ·studies on animals, showed that pollutants from 

· ·fossil fuels can break down the blood brain 

· ·barrier and, as a result, children in areas 

· ·with polluted air suffered from persistent 

· ·inflammation and tissue damage throughout their 

· ·brains. 

· · · · These type of damages are associated with 

· ·learning and behavior problems, and those 

· ·problems are indeed found with greater 

· ·frequency in children who are exposed to air 
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· ·pollution. They include memory problems, 

· ·difficulties with auditory processing and 

· ·speech, deficits of self-control and mood 

· ·regulation, early hallmarks of Alzheimer's and 

· ·Parkinson's disease, lower IQ, attention 

· ·deficit disorder and autism. 

· · · · We need to shut down these high-polluting 

· ·plants, and rather than building another fossil 

· ·fuel powered plant in another child's 

· ·neighborhood, we need to invest in renewable 

· ·energy and energy storage. 

· · · · I also have about 20 letters from kids who 

· ·take an environmental science class in 

· ·Manhattan and I am going to read two of them. 

· ·They are short. 

· · · · The first one is from Nina Watson and she 

· ·says, "Dear DEC, I am 11 years old and I love 

· ·New York City but it's kind of disgusting. My 

· ·grandfather got lung cancer from air pollution; 

· ·he worked in a factory. And because the 

· ·factory he worked at did not have 

· ·well-regulated rules about keeping the air 

· ·clean and their employees safe, he got cancer 

· ·that spread to his brain. That is why I want 
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· ·more rules about air pollutions." 

· · · · "Dear DEC, in this letter I am going to 

· ·tell you about the problems that the planet is 

· ·facing. Power plants are contributing to 

· ·global warming and I strongly urge you to do 

· ·something. I believe that the earth is a 

· ·beautiful thing and we are giving that up for 

· ·money and power. So I ask you to please try to 

· ·stop this disaster." Thank you. 

· · · · LAW JUDGE: Thank you very much. The 

· ·next speaker is Shay O'Reilly. 

· · · · MR. O'REILLY: Hi, my name is Shay 

· ·O'Reilly and I am the senior organizing 

· ·representative for the Sierra Club in New 

· ·York City. My colleagues have already spoken 

· ·in Albany and in Long Island, so I will make 

· ·this very brief. We are very supportive of 

· ·these regulations. We know that they are 

· ·needed to clean up our air quality locally 

· ·and around the state, and we have two 

· ·considerings that we want to highlight in our 

· ·approach to these. 

· · · · First of all, we want to make sure that 

· ·the options for compliance do not include 
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· ·simply combining dirty power with battery 

· ·storage technology. We are concerned about 

· ·some of the language in there that could bolden 

· ·up that opportunity, and we know that storing 

· ·dirty power doesn't make it cleaner. So we 

· ·would like to make sure that that language is 

· ·very clear, that these plants cannot contain 

· ·compliance simply by installing battery storage 

· ·for their dirty power. 

· · · · Secondly, we want to make sure that the 

· ·state is engaged in the holistic effort to 

· ·replace these power plants with renewable 

· ·energy combined with battery storage 

· ·technology, including offshore wind, 

· ·distributed solar, and other clean renewable 

· ·technologies. We know that we can't replace 

· ·these old, dirty fossil fuel power peaking 

· ·plants with new, dirty fossil fuel peaking 

· ·plants and still meet the bold goal of 100 

· ·percent clean energy by 2040. 

· · · · In accordance with these two 

· ·considerations and support of this regulation I 

· ·have -- from people in these districts affected 

· ·by F ratings and air quality, assuming that 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

·

·

·

·

· · · 

· · 

·

· · 

·

· 

· 

· 

· ·Brooklyn and Nassau County are somehow not 

· ·spared from that rating, I have 1,957 petition 

· ·signatures in support of these comments. 

· · · · LAW JUDGE: Thanks. Andrew Wassermann. 

· · · · MR. WASSERMAN: Thanks for holding this 

· ·hearing today and for letting everybody 

· ·speak. This right here, this is my inhaler. 

· ·I carry it with me almost everywhere I go 

· ·because I have a mild form of asthma. I 

· ·don't suffer from asthma attacks or anything 

· ·else that could be life threatening, so it's 

· ·a small burden. This is nothing compared to 

· ·the burden carried by those who live near the 

· ·power plants we are discussing today. 

· · · · Environmental justice communities around 

· ·the state, and particularly in the city, right 

· ·here in Long Island City, have high rates of 

· ·asthma, a life threatening burden they are 

· ·forced to carry because of dirty fossil fuel 

· ·power plants. But they don't need to carry 

· ·this burden. Regulations Subpart 227-3 we are 

· ·discussing today is important for protecting 

· ·public health, particularly for communities 

· ·living near some of the oldest, dirtiest 
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· ·fossil-fired peaking units in New York. 

· · · · Addressing pollution from these outdated 

· ·and highly polluting facilities is critical to 

· ·promoting environmental justice in New York and 

· ·in reducing our contribution to climate change. 

· · · · It is crucial that this regulation does 

· ·not result in the replacement of old, dirty 

· ·fossil fuel peaker plants, even if the new ones 

· ·are paired with energy storage. As Shay just 

· ·said, storing dirty power does not make it 

· ·cleaner. It still directly causes asthma. 

· · · · Dirty peaker plants are not necessary. It 

· ·is vital that the implementation of the 

· ·regulation be paired with aggressive efforts to 

· ·promote energy efficiency, renewable energy 

· ·such as distributed solar, grid scale solar, 

· ·offshore wind, and energy storage, to replace 

· ·retiring peaker plants. These technologies are 

· ·available today and they get cheaper every 

· ·year. 

· · · · This isn't a list of wants. Such actions 

· ·are necessary to relieve communities of the 

· ·burden they carry and to reduce the burden of a 

· ·changing climate for all of us. Thank you. 
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· · · · LAW JUDGE: Thank you. Now, 

· ·Mr. Wassermann was the last card that I 

· ·received. Is there anybody else who wants to 

· ·speak? Why don't you go ahead, Rachel 

· ·Spector. 

· · · · MS. SPECTOR: Hi, my name is Rachel 

· ·Spector. I am the environmental justice 

· ·program director at New York Lawyers for the 

· ·Public Interest. New York Lawyers for the 

· ·Public Interest strongly supports these 

· ·regulations. Reducing NOx emissions during 

· ·ozone season is crucial for public health and 

· ·should be done in an equitable manner; 

· ·informed by the reality that many of the most 

· ·inefficient resources are cited in 

· ·environmental justice. So we applaud DEC for 

· ·taking this step to reduce NOx emissions and 

· ·for proposing alternative compliance pathways 

· ·that incentivize investment in renewable 

· ·energy and storage technologies. 

· · · · We have several concerns about the 

· ·regulations as written. First, it's crucial 

· ·that the second compliance option not increase 

· ·NOx emissions. The rule must be modified to 
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· ·ensure that the storage is not simply being 

· ·used to store dirty power. Secondly, it's 

· ·crucial that the process by which NYISO may 

· ·designate as a reliability source, incorporate 

· ·consultation with the local community, 

· ·particularly environmental justice communities, 

· ·and involve transparency around the decision 

· ·process and mitigation of public health impacts 

· ·for continued noncompliance regulations. 

· · · · Finally, it's crucial that this rule is 

· ·written as a step towards phasing out fossil 

· ·fuel burning structure across the state and 

· ·transitioning to renewable and resilient energy 

· ·sources in a manner that achieves equitable air 

· ·quality and community resilience. Thank you. 

· · · · LAW JUDGE: Thank you very much. Anyone 

· ·else who wanted to speak? All right, hearing 

· ·no response, a reminder, the public comment 

· ·period will close on May 20, 2019. And the 

· ·comments can be mailed and can be sent via 

· ·email. Once again, as Ms. Papageorgiou 

· ·mentioned, the email address for comments is 

· ·air.regs@dec.ny.gov. So that's 

· ·air.regs@dec.ny.gov. And if you could 

mailto:air.regs@dec.ny.gov
mailto:air.regs@dec.ny.gov
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· ·include comments on proposed amendment Part 

· ·205 or comments on Subpart 227-3 in the 

· ·subject line, that would be a big help. 

· · · · All right. Thank you to everyone for 

· ·coming out today and speaking. We are 

· ·adjourned. 

· · · · · · (Time noted: 11:40 a.m.) 
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· · · · · · · · · C E R T I F I C A T E 

· · · · · · I, CHRISTINA FERRARO, a shorthand 

· ·reporter and Notary Public within and for the 

· ·State of New York, do hereby certify: 

· · · · · · That the within statement is a true and 

· ·accurate record of the stenographic notes taken 

· · by me. 

· · · · · · I further certify that I am not related 

· · ·to any of the parties to this action by blood 

· ·or marriage, and that I am in no way interested 

· ·in the outcome of this matter. 

· · · · · · · · · · · ____________________________ 

· · · · · · · · · · · · · ·CHRISTINA FERRARO 

































  
 

   

  

 

 

 

  

 

    

 

 

 

  

 

  

    

  

 

   

  

  

 

6 NYCRR Subpart 227-3, Ozone Season Oxides of Nitrogen (NOx) Emission Limits for Simple Cycle and 

Regenerative Combustion Turbines 

Assessment of Public Comment 

Comments received from February 26, 2019 through 5:00 P.M., May 20, 2019 

General Comments 

Comment 1:  Support the regulation.  (Commenters: 2, 4, 5, 6, 12, 14-1955, 1957, 1958, 1959, 1960, 

1962, 1963, 1965, 1966, 1971, 1974, 1976, 1979, 1980, 1981, 1985, 1990, 2003-2015, 2016, 2018, 2019, 

2024, 2025, 2028, 2029, 2031) 

Comment 2:  Subpart 227-3 will certainly help support pollution-free air which is incredibly important 

for the health of everyone in the region.  (Commenter: 2) 

Comment 3:  There is a long history of polluting power plants and other industrial facilities being placed 

near low-income and minority communities, and this regulation would help fight against some of these 

injustices.  This element of environmental justice makes the regulation’s success imperative because 

equitable access to clean air is a right that everyone deserves.  (Commenter: 2) 

Comment 4:  I am concerned about the polluting plants located in Astoria and Long Island City, Queens. 

I’d like to see reduced emissions from these plants.  Please cap the emissions, especially in the summer 

months. (Commenter: 7) 
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Response to Comments 1-4:  The Department of Environmental Conservation (Department or DEC) 

thanks you for your support in lowering nitrogen oxide (NOx) emission rates from simple cycle and 

regenerative combustion turbines (SCCTs). 

Comment 5:  Even if the Environmental Protection Agency (EPA) does not ultimately reclassify the New 

York City metropolitan area as a “serious” nonattainment area, the DEC should still enact this rule and 

require that these turbines either cease operation or install pollution reduction equipment to 

dramatically reduce NOx emissions in order to protect local communities. (Commenter: 1959) 

Response to Comment 5: The Department agrees and intends to proceed with this rulemaking as 

expeditiously as practicable in accordance with the State Administrative Procedures Act (SAPA). 

Applicability Section (227-3.1) 

Comment 6:  Are existing emission limits (Part 227-2.4(e)) and system averaging (Part 227-2.5(b)) with 

SCCT units included still applicable during the non-ozone season? We suggest clarification of which 

emission limits apply to SCCTs during the non-ozone season.  (Commenters: 1, 3) 

Response to Comment 6: The requirements of Subpart 227-2 are unchanged and are applicable year-

round.  The ozone season requirements in Subpart 227-3 are applicable only during the ozone season. 

Comment 7: Will SCCTs with nameplate ratings less than 15 megawatts (MW) continue to be subject to 

the system averaging provisions of Part 227-2. (Commenter: 1973) 
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Response to Comment 7: Yes, the provisions of Subpart 227-2 will still apply year-round. 

Comment 8: The applicability of Subpart 227-3 should be expanded beyond the ozone season to year-

round. (Commenters: 2, 1956) 

Response to Comment 8: The goal of Subpart 227-3 is to reduce NOx emissions during the summer 

when ozone levels are at the highest levels.  

Applicability: Black start/emergency operations 

Comment 9:  The Department should consider exempting turbines that are only used for emergency 

purposes from the proposed emission limits.  For Con Edison, there are two types of emergencies that 

are addressed by turbines.  One is a steam system “black start,” a situation in which a wide-scale outage 

requires a re-start of the steam system without the usual source of electric power. The other occurs 

when these same turbines provide second-order contingency support to a distribution load pocket to 

avert an outage.  We request that second order contingency use be authorized as a permissible 

emergency use in the final rule.  (Commenters: 1967, 1970) 

Comment 10: Commenters suggest that the Department could require a unit to convert to “emergency 

use only” as an alternative compliance option. Specifically, DEC could add language to the proposed 

regulation stating that units would need to be designated “emergency use only” in a federally 

enforceable permit modification prior to May 2025.  (Commenters: 1967, 1970) 
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Comment 11: The proposed rule does not specify the conditions under which SCCTs that are removed 

from the New York Independent System Operator (NYISO) market may operate. Long Island Power 

Authority (LIPA) and Public Service Enterprise Group – Long Island (PSEG-LI) suggest that such SCCTs 

could be maintained on standby and operate only under the following special conditions: 

a. to restart the electric system in the event of a blackout (also known as “black start” 

operation). 

b. at the request of the local system operator after the occurrence of a contingency (i.e., a 

failure of one or more sources of power to a local area, such as a transmission line or generator 

other than the SCCT in question or required equipment maintenance) in the local area in which 

the SCCT is located, if needed to avoid curtailing electric service to customers in that area.  The 

SCCT would be turned on after the contingency occurred, but before any customer load is shed. 

In the past 6 years, SCCTs in the Long Island system operated less than 100 hours a year for 

these purposes, on average.  (Commenter: 1973) 

Response to Comments 9-11: The Department agrees that black start sources should be exempt from 

the requirements of this rule.  In response to the comments regarding black start sources, the 

Department proposes to revise subdivision 227-3.1, “Applicability,” to exempt black start resources.  The 

Department has also revised subdivision 3.2, “Definitions,” to add a definition for the term ‘black start 

resource.’ 

The Department does not agree that other services should be exempt.  The Department expects that the 

NYISO and/or transmission/distribution owners will plan for these services based on the information 

contained in each facility’s compliance plan and outcomes from the NYISO 2020 Reliability Needs 
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Assessment (RNA), by looking for market solutions, utilizing other sources or by adding technology to 

support those services. In addition, the regulation provides for a reliability extension when solutions 

cannot be put into place and a need has been identified. 

Applicability: New York Independent System Operator (NYISO) wholesale market 

Comment 12: Are all of the SCCTs that bid into the NYISO wholesale market subject to Subpart 227-3 or 

are some SCCTs not subject to the rule? (Commenter: 1956) 

Comment 13: AGC opposes the exemption for units that do not bid into the New York Independent 

System Operator wholesale market.  (Commenter: 1961) 

Response to Comments 12-13: The Department agrees that sources that do not bid into the NYISO 

wholesale market but inject energy into the grid should not be exempt from Subpart 227-3. The intent 

of this rule is to address emissions from SCCTs which inject power into the grid. In response to these 

comments and to clarify intent, the Department is revising subdivision 227-3.1, “Applicability.” The 

revision ensures that the intention to capture all SCCTs, 15 MW and greater, that inject energy into the 

grid is referenced in the regulation.  

Comment 14: The focus of this regulation should be on downstate peaking turbines operating to 

provide power to the grid.  Peaking turbines outside the non-attainment area should be exempted from 

this regulation.  Emissions from any peaking turbines outside New York City and Long Island will not 
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contribute to the observed ozone exceedances that are the primary focus of the ozone non-attainment 

problem. (Commenter: 1960) 

Response to Comment 14:  The Department disagrees with this comment and believes the regulation 

should apply statewide. There are upstate air quality monitors which show readings close to the 2015 

ozone national ambient air quality standards (NAAQS) of 70 parts per billion (ppb). For example, a 

monitoring station in the Buffalo area has a 2018 design value of 69 ppb and has experienced days 

where the air quality monitor has measured levels greater than the 70 ppb standard. 

Comment 15: Commenter opposes the applicability threshold of 15 megawatts or greater proposed for 

Section 227-3.1(a) and believes that all SCCTs should be required to comply. (Commenter: 1961) 

Response to Comment 15:  The Department has evaluated the options for managing and enforcing this 

regulation.  The Department believes that the applicability threshold captures the bulk of SCCT 

emissions and will result in significant emissions reductions from this sector. 

Comment 16: Proposed subsection 227-3.1(a) should be revised to substitute the word “permitted” for 

the word “nameplate.” A “nameplate” rating is associated with the original manufacturer’s 

presumption about how a unit may be operated and does not necessarily reflect how a unit is actually 

permitted to operate.  Currently, turbine owners operate at a level authorized by their Department-

issued permit; revising the language will define the unit output more accurately. (Commenter: 1967) 
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Response to Comment 16:  The Department disagrees with this comment and believes that a nameplate 

rating assigned by the manufacturer is consistent with existing regulatory programs and is the most 

appropriate way to categorize applicable sources under this proposal. 

Reporting and Ozone Season 

Comment 17: The ozone season definition (May 1 to October 31) is a concern and a clarification is 

requested.  Some facilities currently only report during the ozone season to EPA, how will DEC address 

these sources? (Commenters: 1, 3) 

Comment 18: There is no justification for the ozone season change given analysis of recent ambient 

ozone data because monitors do not show exceedances during the month of October from 2011-2018. 

(Commenters: 1, 1961) 

Comment 19: We recommend that the definition of ozone season remain as currently defined May 1 – 

September 30.  (Commenters: 1, 1967, 1970) 

Comment 20: Data for October will not be available or certified by November for units using continuous 

emissions monitors (CEMs). In addition, the proposal requires generation of a new report by November 

30.  Alliance members suggest the quarterly reports prepared under our existing compliance obligations 

obviate the need for an additional report.  (Commenter: 1) 

Comment 21: The proposed regulation requires operational data for each compliance period (ozone 

season) to be submitted to the Department by November 30 of each year.  First, the SCCT owners are 
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already required to report such data under their permits on a calendar quarterly basis. AGC suggests 

that rather than imposing another layer of reporting, it would be more efficient to report the 

operational data in the usual quarterly reports. (Commenter: 1961) 

Comment 22: If the Department continues to require submission of a November report, as the ozone 

season for purposes of proposed Part 227-3 ends on October 31 instead of September 30, the data for 

the month of October will not be certified by the U.S. Environmental Protection Agency until after 

November 1 (it takes approximately 30 days to receive such certification).  (Commenter: 1961) 

Response to Comments 17-22: The Department agrees that the ozone season for emissions reporting 

requirements should remain May 1st through September 30th of each calendar year. The Department 

has made the appropriate change to the revised proposed rule. In addition, paragraph 227-3.7(b) has 

been revised to change the compliance date for submitting operational data.  In the revised proposed 

rule, operational data must be submitted as part of a facility’s annual compliance report. 

Definitions 

Comment 23: The Department should clarify that “two or more sources” in the definition of common 

control encompasses one or more renewable or electric storage resources, an SCCT, and any electric 

stream units.  (Commenter: 1975) 

Response to Comment 23:  The Department agrees that renewable or electric storage resources should 

be included and has revised the definition of common control in the revised proposed rule to clarify this 

intention. 
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Comment 24: LIPA and PSEG-LI propose adding a definition of “non-ozone season” under this section 

and referencing the appropriate rule(s) that will be applicable to the SCCTs referenced under 227-3.1 

during this time period.  (Commenter: 1973) 

Response to Comment 24: The Department disagrees that there needs to be a separate definition for 

non-ozone season in Subpart 227-3. The definition for ozone-season is sufficient to support the 

requirements of this regulation.  Subpart 227-3 only applies to SCCTs during the ozone season while 

Subpart 227-2 applies to SCCTs year-round. 

Control Requirements (227-3.3) 

Comment 25: Is the compliance demonstration with the new SCCT limits during the ozone season based 

on a 24-hour time period consistent with Part 227-2.6? (Commenter: 1) 

Response to Comment 25: Compliance may be demonstrated through the use of CEMs (24-hour time 

period) or stack test data (1-hour period) and is consistent with Subpart 227-2.6 

Comment 26: Do all existing ozone season system averaging rules under 227-2 still apply except for 

units regulated under 227-3?  (Commenter: 1) 

Comment 27: Do system averaging rules under 227-2 still apply for units not regulated under 227-3? 

(Commenter: 3) 

Page 9 of 50 



   
 

     

   

 

  

 

 

   

    

 

 

   

  

     

 

    

    

 

      

     

   

 

    

    

Comment 28: Proposed Section 227-3.4(a) regarding “Control Requirements” requires that the 

proposed NOx emission limits be met based on “a facility-level average of all SCCTs at a facility.”  We 

would like the Department to confirm that the averaging requirement under this regulation is separate 

and apart from and does not affect any averaging requirement of existing Part 227-2. (Commenter: 

1961) 

Response to Comments 26-28: Subpart 227-3 includes additional emission requirements for SCCTs 

during the ozone season. The existing averaging provisions under Subpart 227-2 will still apply to SCCTs 

as defined in that Subpart. 

Comment 29: Consistent with existing emissions averaging rules, is compliance possible during the 

ozone season by over-controlling a unit and averaging with other uncontrolled units and with units that 

are not affected sources under Part 227-3? (Commenters: 1, 3) 

Comment 30: Can facility-level averaging include diesel engines used for startup (which are not affected 

sources under Part 227-3) or must SCCTs be averaged alone for the purpose of compliance 

demonstration during the ozone season? (Commenter: 1) 

Response to Comments 29-30: The provisions of 227-3 only allow for averaging with other applicable 

SCCTs at a facility. In response to comments on the proposal the Department is revising subdivision 227-

3.4(a) to clarify this issue. 

Comment 31: Can SCCT generators also comply by simply reducing output to the point where they meet 

the maximum emission limits listed (100 parts per million volume dry (ppmvd) by May 1, 2023)? Please 
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clarify if this is actually an option and it is just implied, or if this is not possible and the SCCTs must follow 

one of the two options: “ozone season stop” and “electric storage and renewable energy resource” 

options. (Commenter: 8) 

Response to Comment 31: Reduced output will not result in reduced emission rates and therefore 

reduced output will not bring an SCCT into compliance or help an SCCT meet the emission limits. All 

SCCTs must meet the provisions in the regulation.  The regulation provides several compliance options 

and the manners by which these provisions are met are under the purview of the facility owners. 

Comment 32: The NOx Reasonably Available Control Technology (RACT) limits are 50 ppmvd for gas-

fired units and 100 ppmvd for oil-fired units.  Do individual SCCTs need to meet the 50 ppmvd limit 

under Subpart 227-2 or the 100 ppmvd under Section 227-3.4(a)(1)? EPA believes the stricter NOx RACT 

limit should apply during the ozone season.  (Commenter: 1956) 

Response to Comment 32: As proposed, Subpart 227-3 does not alter any provisions of Subpart 227-2.  

Subpart 227-3 includes additional emission requirements for SCCTs during the ozone season only. The 

existing ozone season averaging provisions under Subpart 227-2 will still apply to SCCTs as defined in 

that Subpart.  

Control Requirements: Averaging 

Comment 33: DEC should define how the “facility-level average of all SCCTs” is calculated. (Commenter: 

1956) 
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Comment 34: The facility-level average should be based upon a weighted average (megawatt-hour 

(MWh-basis)) rather than an arithmetic average.  (Commenter: 1956) 

Response to Comments 33-34: The intent of subdivision 227-3.4(a) is to allow for facility averaging on a 

weighted average basis.  Based on comments received, subdivision 227-3.4(a) was revised to clarify this 

issue. 

Comment 35: How is a “one-hour average” defined for cases where stack testing is conducted? 

(Commenter: 1956) 

Response to Comment 35: NOx emission rates will be based on the average rate of three one-hour 

stack test runs. 

Comment 36: If stack testing may be used to demonstrate compliance with emission limits, such testing 

should be conducted prior to the May 1, 2023 compliance date or at least very soon thereafter. 

(Commenter: 1956) 

Response to Comment 36: The Department currently requires stack testing once during the five-year 

term of a Title V permit and this regulation will accept those stack tests to demonstrate compliance. 

The Department expects the results of the most recent stack tests to be reported in the compliance 

plans. 

Comment 37: Do not allow averaging of emission limits at the facility level.  The rule should specify NOx 

emission limits at the emission unit level instead of at the facility level.  (Commenter: 1976) 
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Comment 38: DEEP recommends that NYDEC assure that the rule prevents trading with existing units. 

(Commenter: 1957) 

Response to Comments 37-38: Under Subpart 227-3, the Department will not allow full facility 

averaging but will allow averaging only with other SCCTs at the facility on a 24-hour basis.  This provision 

ensures that lower NOx emission rates are met while providing some flexibility in complying with the 

requirements of this Subpart. This regulation does not include trading as a commenter suggests, rather, 

it allows for averaging of emissions between SCCTs only. 

Control Requirements: Timing 

Comment 39: The DEC should require that the emission standards take effect on a more expedited 

schedule.  (Commenter: 1956) 

Comment 40: The new NOx requirements should be phased-in as rapidly as possible in order to protect 

children and vulnerable adults from the negative health impacts associated with these peaker plants. 

(Commenter: 1959) 

Comment 41: DEC’s proposed standard does not come fully into force until 2025.  This is too long to 

wait. (Commenter: 1959) 

Comment 42: In order to allow for a smoother planning process and to reduce uncertainty, we 

recommend that the DEC extend each compliance deadline by two years. (Commenter: 1969) 
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Comment 43: System averaging should be phased-out no later than 2021 and full implementation of 

the new NOx limits should take place no later than May 1, 2023.  (Commenter: 1972) 

Comment 44: The implementation dates are far too late to address the ozone air quality problems that 

the shared NNJ-NY-CT non-attainment area is now facing.  (Commenter: 1976) 

Comment 45: The new NOx limits on peaking units in New York City should take effect as soon as 

possible.  (Commenters: 1972, 2017, 2026) 

Comment 46: The sooner New Yorkers are spared exposure to emissions from peaker units the better. 

(Commenter: 1959) 

Response to Comments 39-46: The Department consulted with stakeholders including environmental 

justice (EJ) organizations, environmental groups, impacted source owners, the NYISO, the Department of 

Public Service (DPS) and the New York State Energy Research and Development Authority (NYSERDA) 

during the development of this regulation.  The proposed timeframe includes considerations for 

improving air quality while striving to maintain electric system reliability. The Department has factored 

in permitting and other issues, such as stack testing and has determined that the compliance schedule in 

the regulation is appropriate. 

Comment 47: We recommend that the 2025 emission limits be revised to 40 ppmvd on gas and 50 

ppmvd on oil.  The limits are consistent with Connecticut’s Phase 2 NOx reduction program. 

(Commenter: 1969) 
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Response to Comment 47: The Department considered several options and presented them during the 

stakeholder process.  In addition to the commenter’s example, the 2016 Ozone Transport Commission 

(OTC) Model Rule recommends NOx emission limits 25 ppmvd for gas and 42 ppmvd for oil.  The 

Department believes that the limits in the proposed regulation will result in meaningful NOx reductions 

in the NYMA and further New York’s ozone nonattainment mitigation efforts. 

Comment 48: Commenter suggests that some dual fueled SCCTs may meet the proposed NOx targets 

while running on oil but may not be able to do so while running on natural gas which may force the SCCT 

to produce more NOx while running on oil to comply with the targets. (Commenter: 1973) 

Response to Comment 48: The Department received data from the commenter stating that they may be 

able to meet oil limits with controls but not the gas limits. However, the Department believes that the 

control requirements in the regulation will result in lower overall NOx emissions. It is anticipated that 

sources will operate on oil when it is economical to do so or when directed to by the distribution utility. 

Comment 49: The Department should further define and provide the detailed justification for the 

proposed NOx emissions limits. The Department should provide some flexibility and higher limits in 

Subpart 227-3. (Commenter: 1975) 

Response to Comment 49: The Department believes it has provided sufficient justification for the NOx 

emission limits in the rulemaking support documents, more specifically the Needs and Benefits section 

of the Regulatory Impact Statement (RIS). The documentation presented in the RIS demonstrates that 

SCCTs have contributed significantly to the high ozone readings at downwind monitors.  Further, the 
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Department believes that it has provided sufficient flexibility and compliance options in the regulation 

to allow for multiple compliance pathways, including averaging with renewable and storage resources. 

Comment 50: Prohibit oil firing in dual fuel peaking turbines on predicted high ozone days unless there 

is a gas curtailment.  (Commenter: 1976) 

Response to Comment (50): The Department considered multiple options during the development of 

this regulation.  At this time, the Department believes that the NOx limits in the regulation will result in 

NOx emission reductions while providing flexibility to maintain electric system reliability.  The 

Department does not believe that a prohibition on the firing of fuel oil in SCCTs on high ozone days is 

warranted at this time. 

Comment 51: The Department should provide assurances for regulated entities that undertake the 

expenditure to install water injection controls but still are unable to meet the limits by providing the 

additional time required to adopt other measures and recoup their investment.  Such a provision would 

provide the requisite certainty to prompt the investment required for timely and substantial reductions 

in NOx emissions without undermining grid reliability.  (Commenter: 1975) 

Response to Comment 51: The regulation requires a compliance plan to be submitted to the 

Department by March 2, 2020 and contains staggered compliance dates beginning in 2023. 

Furthermore, the regulation allows for several compliance options. The Department believes that the 

compliance plans, staggered compliance dates and the options available to affected facilities provides 

sufficient time and flexibility for each affected facility to comply with Subpart 227-3. 
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Comment 52: The proposal allows for the prolonged use of older SCCTs and may not assure that New 

York will meet its obligation to prevent these sources from significantly contributing to nonattainment in 

downwind states. (Commenter: 1957) 

Response to Comment 52: The Department believes that the proposed schedule and compliance 

requirements set forth in this regulation will result in reduced NOx emissions as expeditiously as 

practicable without jeopardizing electric system reliability.  This regulation combined with other New 

York strategies will decrease emissions impacts on downwind states. 

Compliance Options (227-3.4) 

Comment 53: The inclusion of renewable electricity generation as part of compliance plans is a very 

important part of this regulation.  (Commenter: 2) 

Comment 54: By rewarding operators who use electric storage, this regulation could help lay the 

infrastructure for a grid that is more supportive of renewable energy generation.  Electric storage would 

help improve grid reliability and address diurnal and seasonal variations that are concerns with 

renewables like solar and wind.  (Commenter: 2) 

Comment 55: We support the inclusion of energy storage and renewable energy within the compliance 

options. (Commenters: 1957, 1968) 
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Comment 56: We support the concepts incorporated in 227-3.5(b) “electrical and renewable energy 

resources” allowing electric storage and renewable energy resources to be averaged with SCCTs to meet 

emissions limits. (Commenter: 1965) 

Comment 57: We support the compliance option outlined in subsection 227-3.5(b)(2) which would 

provide a strong incentive for the development of renewable energy and energy storage facilities that 

support the State’s Green New Deal initiative while achieving the desired reductions in NOx emissions.  

(Commenter: 1973) 

Response to Comments 53-57: The Department thanks you for supporting this compliance option.  The 

Department believes this option supports the Governor’s goals for improved air quality and renewable 

energy and storage infrastructure. 

Comment 58: How were the pound per MWh (lb/MWh) standards in Section 227-3.4 calculated? What 

are the equivalent limits in units of ppmvd? (Commenter: 1956) 

Response to Comment 58: The calculation used to convert ppmvd to pounds per million British thermal 

units (lb/mmBtu) is derived from 40 CFR Part 75 Appendix F. The equation used by the Department is: 

[( 𝑙𝑏 
)] × 106 

𝑚𝑚𝐵𝑡𝑢 𝑝𝑝𝑚𝑣𝑑 = 

𝑔 𝑑𝑠𝑐𝑓 1 
[𝑀𝑊 ( )] [𝐹𝑑𝑟𝑦 ( )] [𝑂2𝑐𝑜𝑟𝑟𝑒𝑐𝑡𝑖𝑜𝑛(𝑎𝑡𝑚)] [ ]𝑚𝑜𝑙 𝑚𝑚𝐵𝑡𝑢 𝑎𝑡𝑚 − 𝑓𝑡3 

(0.7302 ( )) (515𝑅)
𝑙𝑏_𝑚𝑜𝑙 − 𝑅 
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Where: 

ppmvd is the concentration in parts per million by volume, dry basis, of NOX or CO; 

MW is the molecular weight for NOX (= 46 lb/lb-mole) or CO (= 28 lb/lb-mole); 

Fdry factor for natural gas = 8,710 dscf/MM BTU; for residual or fuel oil = 9,190 dscf/MMBTU; and 

O2 correction factor = (20.9%)/(20.9% - O2 measured); where O2 measured is percent oxygen on a dry basis. 

The equivalent units are converted between ppmvd to lb/MWh by first converting ppmvd to lb/mmBtu 

using the equation derived from 40 CFR Part 75 Appendix F.  Then, lb/mmBtu is converted to lb/MWh 

using a heat rate.  The Department converted from lb/mmBtu to lb/MWh using the average heat rate 

for New York SCCTs, 15,000 mmBtu/MWh. 

Comment 59: When using energy generated to calculate an equivalent emission rate, is the electricity 

generated (MWh) based on gross energy produced or net energy produced? (Commenter: 1956) 

Response to Comment 59: Electricity generated is net energy produced as supported by the regulatory 

language in paragraph 227-3.5(a)(3) of Subpart 227-3, which states: “energy delivered….” 

Comment 60: There would be no additional benefit accrued by the rule if combustion turbine emissions 

are averaged with clean sources that would operate regardless of the rule.  (Commenter: 1957) 

Comment 61: DEC should amend the proposal to require that ‘renewable generation resources’ and 

‘electric storage resources’ available for averaging must be units that began construction after the date 

of the rule adoption. (Commenter: 1957) 
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Response to Comments 60-61: The Department believes that owners of SCCTs have not typically 

invested in renewable or storage resources under common control. The Department believes that 

providing this compliance option, as written, will bring new renewable and storage resources into New 

York’s infrastructure. 

Comment 62: Preliminary analysis indicates that it may be feasible to retrofit the units at both Gowanus 

and Narrows facilities in order to comply with the proposed regulations and commenter states that they 

will continue to pursue such plans for compliance. (Commenter: 1961) 

Response to Comment 62: Thank you for the comment.  In response, the indirect references to the 

Gowanus and Narrows facilities have been removed from the supporting documents.  

Compliance Options: Charging Storage 

Comment 63: We recommend that the charging of storage devices be limited to ‘renewable generation 

resources’ or, at very least, that the emissions from charging be attributed to the storage device for 

averaging as it is discharged.  Charging of batteries from barely compliant turbines or other high 

emitting units in the days or hours prior to an ozone episode will do little to alleviate emissions of critical 

ozone precursors and may worsen a high ozone episode by increasing the elevated reservoir of ozone. 

(Commenter: 1957) 

Comment 64: Do not allow fossil fuel-powered plants to charge storage. (Commenters: 14-1955, 1958, 

2003-2015, 2031) 
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Response to Comments 63-64: The Department consulted with stakeholders including, EJ organizations, 

environmental groups, impacted source owners, the NYISO, DPS and NYSERDA during the development 

of this regulation.  The option to offer storage and renewable resources is expected to reduce NOx 

emissions and allowing charging from different sources is intended to address reliability.  While some 

charging may come from fossil fuel units, from an economic perspective, the Department believes that 

recharging battery storage units with power generated by SCCTs will be cost prohibitive. 

Compliance Options: Proximity 

Comment 65: The one-half mile restriction in Section 227-3.5(b) for renewable and storage projects 

which may be used by an SCCT owner in order to comply with the Part 227-3 standards is arbitrary and 

overly restrictive.  (Commenter: 1961) 

Comment 66: Electric storage and renewable energy projects located more than one-half mile from a 

SCCT facility should be allowed for compliance with Part 227-3 if the SCCT owners can demonstrate that 

such projects will service the communities where the SCCTs are located. (Commenter: 1961) 

Comment 67: Commenter is concerned that the proposed conditions set forth in paragraph 227-

3.5(b)(2) will not fully recognize the ability for the objective to be achieved because a project may be in 

a location that is within “electrical proximity” of existing generation but still would not qualify for 

“averaging” under the proposed rule because it is not within a ½ mile radius. (Commenter: 1965) 
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Comment 68: Locations have been identified in the Long Island electric system where resources could 

be connected to substations other than the SCCTs substation and still directly reduce the dispatch of the 

SCCT.  (Commenter: 1965) 

Comment 69: We recommend the following modifications to 227-3.5 to enable “electrical proximity” 

resources to be averaged: 

The first sub-clause identified above should be replaced with “(i) The renewable generation 

resource and/or the electric storage resource must be directly connected to the same physical 

substation as the SCCT with which it is being averaged or to a substation that is electrically 

proximate to the SCCT substation as certified by the NYISO.” The absence of such flexibility may 

significantly limit the opportunity for storage and renewable energy resources to facilitate 

compliance with the proposed rule.  To do so, the commenter suggests that NYISO and 

stakeholders work to define a test that a transmission owner could employ to demonstrate to 

NYISO that the energy produced by electrically proximate renewable and storage resources will 

be able to reduce operation of their intended SCCT.  (Commenters: 1965, 1973) 

Comment 70: The numbering in subsection 227-3.5(B)(2) (i)-(iii) should be revised to make the 

requirement clear that physical connection to the same substation is not necessary.  Specifically, the 

wording should make clear that a renewable generation resource and/or the electric storage resource 

must be either: (i) directly connected to the same physical substation as the SCCT, or (ii) within one-half 

mile radius of the SCCT, with which it is being averaged.  Another option would be to eliminate (i), the 

need to be physically connected to same substation, to allow more flexibility in the regulation will 

encourage use of this compliance option.  (Commenter: 1975) 
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Response to Comments 65-70: The Department worked with multiple stakeholders on the issue of 

where to allow placement of renewable and storage resources under this compliance option.  The 

Department felt it was important that the emissions reductions realized benefit the locally impacted 

communities.  The language presented in the proposed rule resulted from stakeholder input and is not 

arbitrary.  The one-half mile radius is derived from 6 NYCRR Part 487.4(a)1 which refers to assessing 

impacts on communities, it states: “At a minimum, the impact study area must be the geographic area 

that is encompassed within a one-half mile radius around the proposed location of the facility.” 

Comment 71: Biodiesel could significantly help existing combustion turbines achieve compliance 

without major capital expense and encourages NYSDEC to recognize and implement a significant role for 

biodiesel under its proposed NOx regulations for combustion turbines. (Commenter: 1962) 

Comment 72: DEC could establish an additional compliance option, using biodiesel, for combustion 

turbines that might be designated by NYISO as a reliability resource.  (Commenter: 1962) 

Response to Comments 71-72: The Department believes that is has afforded each facility with the 

flexibility to determine how to comply with the regulation. Each affected facility will decide which 

fuel(s) will be used as part of their compliance plans.  

Comment 73: Con Edison requests that the Department revise the definition of the “ozone season stop” 

compliance option in the proposed 227-3.5(a) to make clear that the units can be available to provide 

1 6 NYCRR Part 487. “Analyzing Environmental Justice Issues in Siting of Major Electric Generating Facilities 
pursuant to Public Service Law Article 10”. 
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emergency service during the ozone season and also bid into the wholesale market the rest of the year.  

Thus, to conform proposed 227-3.5(a) with the applicability requirements in proposed 227-3.1, we 

request that the “ozone season stop” be rewritten as follows: ‘Ozone season stop.’ An owner or 

operator of an existing SCCT may opt to comply with this Subpart by not bidding the SCCTS into the 

NYISO wholesale market during the ozone season.  (Commenter: 1967) 

Response to Comment 73: The Department agrees that black start sources should be exempt from the 

requirements of this rule.  In response to the comments regarding black start sources, the Department 

proposes to revise Section 227-3.1, “Applicability,” to exempt black start resources.  The Department 

has also revised Section 3.2, “Definitions,” to add a definition for ‘black start resource.’ 

The Department’s intent is to capture all SCCTs with nameplate ratings of 15 MW or greater that inject 

energy into the grid. In response to these comments and to clarify the intent, the Department revised 

Section 227-3.1.  

Comment 74: Commenters caution that while current energy storage technology could serve as a 

complement to a peaking turbine, it may not serve as a complete replacement for the capacity provided 

by such a turbine.  Peaks during the hottest months can run as long as twelve hours – from noon to 

midnight – over consecutive days and the current capacity of energy storage units is not sufficient to 

meet energy demands during such a sustained multi-day period.  As a result, a proposal by an SCCT 

owner to install energy storage equipment as a replacement option for a particular turbine may be 

inadequate to meet reliability requirements.  (Commenters: 1967, 1970) 

Response to Comment 74: The Department has provided multiple compliance options including 

averaging with renewable and storage resources.  Each affected source has the flexibility to determine 
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how best to comply with the regulation.  In addition, the regulation requires a compliance plan which 

we anticipate will be considered by the NYISO during the 2020 RNA and the results of that analysis may 

identify reliability concerns that can be addressed either through the development of market solutions 

or, if necessary, through the reliability provisions in section 227-3.6. 

Comment 75: The “effective rate” for facilities that utilize the “electric storage and renewable energy 

resources” pathway to compliance must result in actual and substantial reductions in NOx emissions.  

(Commenter: 1968) 

Response to Comment 75: The Department agrees and believes that the rule, as written, will 

accomplish that goal. 

Comment 76: We urge DEC to modify the second compliance option in the regulation – which permits 

averaging of output-based daily nitrogen oxide emissions with approved battery storage or renewable 

energy – by limiting the allowable averaging period to the NYISOs definition of the “Peak Load Window.” 

(Commenter: 1971) 

Comment 77: Averaging of SCCT emissions with renewables or battery storage should be limited to 

peak hours. (Commenter: 2025) 

Response to Comments 76-77: The Department considers the proposed daily compliance metric to be 

the best approach to reduce emissions while providing for operational flexibility for affected sources. 
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The Draft NYISO 2019 Master Plan2 is in draft form and currently calls for a deliverable for a “A report by 

the consultant and NYISO recommendations for the durations, capacity values, and Peak Load Windows 

associated with Resources with Energy Duration Limitations.” Therefore, a current “Peak Load Window” 

is not available for assessment.  Furthermore, peak times vary from one area to the next which is 

especially pronounced in downstate communities were the Staten Island peak load may go well into the 

night while the Manhattan peak load is early afternoon.  Setting a peak load requirement is not well 

defined currently.  

For commenters suggesting an averaging of renewables for a timeframe of less than 24 hours, the 

Department did seek further information to assess this suggestion.  While the commenter did not 

specify concerns regarding the 24-hour average, the Department researched several possible concerns. 

If the commenter is concerned that storage sources will charge during peak times using older high 

emitting sources, time of use (TOU) costs of electricity do not support charging storage resources during 

peak hours during the day and discharging at night.  Consolidated Edison’s TOU system is discussed in an 

article in Habitat Magazine as follows: “(f)rom June 1 through September 30, electricity during the “off-

peak” hours of midnight to 8 AM will cost 1.54 cents per kilowatt/hour. During the “peak” hours of 8 

A.M. to midnight, the rate will soar to 21.80 cents. Rates will be even higher during the “super-peak 

hours” of 2 to 6 P.M. on summertime weekdays. (During non-summer months, the off-peak rate is 

unchanged, and the peak rate is 8.07 cents. Customers who are not in the time-of-use program pay 

roughly 18 cents per kilowatt/hour.).”3 The Department does not believe that owners of affected 

sources would choose to charge storage resources at 21.80 cents per kWh and then sell that power at 

1.54 cents per kWh.  This difference in cost does not include any storage loss or invested capital. 

2 https://www.nyiso.com/documents/20142/6665211/2019%20Master%20Plan%20draft%20v2.pdf/d5e26efd-
3860-ec4c-ddbd-9c39d4161d3f 
3 https://www.habitatmag.com/Publication-Content/Legal-Financial/2018/2018-April/Time-of-Use 
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If the commenter was concerned about battery storage performing multiple discharges so that older 

high emitting sources may emit more, the Department reviewed available data and consulted with the 

DPS and NYSERDA with respect to the operation of the SCCTs and what is expected with the averaging 

option. Based on the information gathered and the newly released Peak Study Analysis4 developed by 

NYSERDA and filed by DPS on July 1, 2019, the Department believes that a 24-hour time frame is 

reasonable. However, the regulation requires the submission of data on the operation of renewable 

energy and energy storage resources to the Department annually.  The Department will monitor how 

the averaging option is being utilized to ensure that emission reductions are being realized. If the 

Department finds that this option allows for circumvention of the rule, the Department may propose 

changes through the SAPA rulemaking process. 

Comment 78: We recommend that the following provisions be put into Subpart 227-3 so that 

exceedance of the emissions limits would not be treated as a violation under either one of the following 

conditions: 

a) avoidance of electric service curtailment (also known as load shedding) would be a 

permittable occurrence for emissions exceedance, provided that the operation of the SCCT in 

such an event is requested by the NYISO or local system operator as an emergency operating 

procedure before load shedding, but after all other remedial steps have been taken. 

4 NYSDPS website: http://documents.dps.ny.gov/public/Common/ViewDoc.aspx?DocRefId=%7BFDE2C318-277F-
4701-B7D6-C70FCE0C6266%7D 
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b) The emissions exceedance would not have occurred but for the unexpected failure of 

equipment or intermittency of supply issues occurring due to wind or solar availability being 

lower than forecast; and such event(s) could not have been predicted in time to adjust the 

operation of the SCCT. Absent such provisions, SCCT owners may perceive risks in this 

compliance option that they are unable to control. (Commenter: 1973) 

Comment 79: National Grid appreciates DEC’s concept to incorporate renewable energy and energy 

storage as partial solutions to help reduce emissions from the peaking turbines. However, given the 

intermittent nature of renewable energy and/or operational issues with this new technology, it is 

possible that an affected source complying with these regulations in accordance with Section 227-3.5(b) 

may be required to run in order to avoid a load shedding situation if the renewable resource is not 

available or lower than forecast. National Grid is requesting that 227-3.7(b)(3) be modified to identify 

that in this limited situation, emissions that result from this scenario would be exempt from the 

emission standards of Part 227-3.5(b).  (Commenter: 1969) 

Response to Comments 78-79: The Department does not agree that SCCTs that cannot comply with the 

requirements should be allowed to operate to provide the services that the commenters describe.  The 

intent of the regulations was to capture all SCCTs that provide energy to the grid. Consistent with this 

intent, the applicability section has been revised accordingly. The Department expects that the NYISO 

and/or transmission/distribution owners will plan for these services based on the information contained 

in each facility’s compliance plan and outcomes from the NYISO’s 2020 RNA by looking for market 

solutions, utilizing other sources or by adding technology to support those services.  In addition, the 

regulation provides for a reliability extension when solutions cannot be put into place within the time 

requirements of the regulation and a reliability need has been identified. 
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Comment 80: Do not allow old peaker plants to be replaced with new fossil-fuel burning peakers.  

(Commenters: 14-1955, 2003-2015) 

Response to Comment 80:  The Department consulted with stakeholders including, EJ organizations, 

environmental groups, impacted source owners, the NYISO, DPS and NYSERDA during the development 

of this regulation.  The Department believes that allowing the flexibility for multiple compliance 

pathways, including repowering with significantly lower emitting sources will result in lowered NOx 

emissions while ensuring electric grid reliability. 

It should be noted that such repowering projects would also require environmental review pursuant to 

the State Environmental Quality Review Act, ECL Article 8 (SEQRA) or may be subject to review and 

approval by the State Board on Electric Generation Siting and the Environment pursuant to Article 10 of 

the Public Service Law (Article 10). Both the SEQRA and Article 10 review process would consider carbon 

dioxide (CO2) emissions as well as additional potential environmental impacts associated with any 

repowering proposal. The Department participates as a statutory party in all Article 10 proceedings, 

including to ensure compliance with all applicable environmental standards. In addition, the Article 10 

process includes numerous opportunities for public input. 

Comment 81: The term “sources” is not defined but is used in 227-3.5 in reference to averaging 

renewable and electric storage resources with emissions of all SCCTs at the permitted facility.  However, 

the permitted facility may also have electric steam units and therefore the effective rate should account 

for the MWh of steam units in the denominator and the corresponding NOx emissions each day of the 

steam units at the permitted facility in the numerator.  Providing for these other units at the same 
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facility allows for obtaining the NOx reductions sought by the proposed peaker rule from the facility at 

potentially lower cost to ratepayers. (Commenter: 1975) 

Response to Comment 81: In the proposed revisions to the regulation, the term ‘sources’ has been 

replaced with the term ‘emission sources’ which is defined at 6 NYCRR Part 200.1(f) as:  “Any apparatus, 

contrivance or machine capable of causing emission of any air contaminant to the outdoor atmosphere, 

including any appurtenant exhaust system or air cleaning device. Where a process at an emission unit 

uses more than one apparatus, contrivance or machine in combination, the combination may be 

considered a single emission source.” 

To better address emissions from SCCTs, the emissions averaging provisions under Subpart 227-3 are 

limited to only SCCTs at each facility. 

Comment 82: Additional flexibility should be incorporated to allow for performance-based compliance 

alternatives.  For example, New Jersey’s compliance demonstration protocol allowed for “[a]ny other 

measure, approved by the Department that provides NOx emission reductions and ozone air quality 

benefits to New Jersey.  The Model OTC Rule provides for an alternative RACT determination.  Similarly, 

the Department should provide flexibility for an alternative of net air quality benefit projects under 

common control upon demonstration that the cost exceeds an economic threshold of $5,885 per ton of 

NOx removed, which is the Department’s inflation adjusted cost effectiveness threshold for RACT. 

(Commenter: 1975) 

Response to Comment 82: The regulation places additional ozone season requirements on SCCTs. It is 

not a RACT regulation. The Department believes that it has provided sufficient flexibility in the 
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regulation which allows for multiple compliance pathways including averaging with renewable and 

storage resources. 

Comment 83: Compliance with Subpart 227-3 should not occur simply by averaging emissions from 

existing SCCTs with battery storage (Commenter: 2029). 

Response to Comment 83:  Averaging emissions of SCCTs with battery storage is only one compliance 

option of this proposed regulation. The NOx limits in the proposed regulation are stringent and the 

Department provides multiple compliance options in the proposed regulation. 

Electric System Reliability 

Comment 84: We want to express our strong support for Part 227-3.6 and granting the NYISO the ability 

to designate resources and permitting them to continue to operate if necessary to maintain electric grid 

reliability.  (Commenter: 11) 

Comment 85: National Grid recommends that the DEC retain the provisions of 227-3.6 Electric System 

Reliability. (Commenter: 1969) 

Comment 86: The New York State Reliability Council (NYSRC) respectfully requests that the DEC 

implement the final rule as expeditiously as possible.  The timely implementation of the final rule will 

provide the NYISO’s Reliability Planning Process and the state’s utilities and energy providers the ability 

to ensure that the resources necessary to maintain electric system reliability are available.  (Commenter: 

11) 
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Comment 87: Timely adoption of a final rule that includes the proposed compliance schedule is 

necessary for the NYISO and affected transmission owners to develop effective plans to maintain 

electric system reliability. (Commenter: 1964) 

Comment 88: The DEC should adopt the proposed rule provision enabling the NYISO to select 

generators needed for reliability to continue operating until permanent solutions can be built.  

(Commenter: 1964) 

Comment 89: The Long Island Power Authority (LIPA) and Public Service Electric and Gas – Long Island 

(PSEG-LI) recommend that the DEC coordinate with NYISO such that the timing and implementation of 

these regulations coincide with the NYISO Comprehensive Resource Planning and Generator 

Deactivation Processes.  (Commenter: 1973) 

Comment 90: Approximately 3,300 MW of generation could be impacted by the rule.  If this generation 

were to withdraw from NYISO’s market as a result of the implementation of the rule, the addition of 

substantial resources in both New York City and on Long Island may be necessary in order to maintain 

the reliability of the state’s bulk power electric system. These needed resources could be in the form of 

new generation or transmission facilities, or load reduction measures.  The planning and development of 

these resources could take years to complete. (Commenters: 11, 13) 

Comment 91: The NYISO 2019-2028 Comprehensive Reliability Plan (CRP) addresses the possible 

requirements of this proposal and concluded that if all affected sources chose to shut down that there 
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would be reliability issues with respect to transmission and capacity. These concerns must be 

incorporated in the implementation of this rule. (Commenter: 1960) 

Comment 92: My biggest concern is that NYISO has identified numerous reliability issues, the schedules 

for retiring Indian Point, the NYISO RNA process and implementing solutions may be incompatible with 

the compliance plan in Part 227-3.6.  I encourage DEC to ensure that they are compatible. (Commenter: 

1960) 

Response to Comments 84-92: The Department thanks you for your comments. The March 2, 2020 

compliance date for submitting Compliance Plans was coordinated with stakeholders, including the 

NYISO, to support the upcoming NYISO 2020 RNA and allow flexibility to maintain reliability of the 

electrical grid. 

The Department expects that the NYISO and/or transmission/distribution owners will plan for any issues 

based on the information contained in each facility’s compliance plan and outcomes from the NYISO’s 

2020 RNA by looking for market solutions, utilizing other sources or by adding technology to ensure 

reliability. In addition, the regulation provides for a reliability extension when solutions cannot be put 

into place and a need has been identified. 

Comment 93: Section 227-3.6 “Electric System Reliability” should be altered because it hinders the 

conversion of the electrical grid towards renewable energy.  (Commenter: 2) 

Response to Comment 93: The Department consulted with stakeholders including EJ communities, 

environmental groups, impacted source owners, the NYISO, DPS and NYSERDA during the development 
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of this regulation. The Department has provided multiple compliance options including averaging with 

renewable and storage resources to ensure reduced NOx emissions while maintaining electric grid 

reliability. The Department disagrees with the commenter that the proposed regulation hinders the 

conversion of the electrical grid to renewable energy. Incentives for installing renewable energy and 

energy storage are included in the proposed regulation and if utilized, would result in a step towards 

reaching the goal cited in the comment. 

Comment 94: A provision should be included in the rule to account for the inevitable delays of 

permitting in New York City that could easily delay implementation of solutions to all the reliability 

issues detailed by NYISO in the CRP and that may arise in the NYISO RNA.  (Commenter: 1960) 

Comment 95: It is important for the Department to retain the latitude to address the potential for 

unforeseen events beyond the four-year extension period described. We recommend the addition of a 

new paragraph 227-3.6(c) as follows: 

“(c) On a case-by-case basis, the Department may extend the compliance deadlines beyond the 

time frames allotted in 227-3.6(a) and (b) if all of the provisions of those sections have been met 

but the permanent solution is not yet online.” (Commenter: 1967) 

Response to Comments 94-95: The Department consulted with stakeholders including impacted source 

owners, the NYISO, DPS and NYSERDA during the development of this regulation.  The Department 

believes that the provisions set forth in paragraph 227-3.5(b) reflect the outcome of the stakeholder 

process and allows for multiple options for compliance without the need for additional extensions and 

delayed compliance.  Subpart 227-3 requires a compliance plan in 2020 and NOx emission limit 
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requirements beginning in 2023 and 2025.  With an up to four-year extension, this would result in 

compliance in 2027 and 2029 and the Department believes that this gives affected sources enough time 

to comply. 

Comment 96: Compliance options should only be considered in the context of addressing electric 

system reliability and an overarching, compelling and independent demonstration that such continued 

operation of any given peaking unit is critical to system reliability.  This analysis must demonstrate 

energy storage and other clean energy resources could not feasibly meet the system needs. 

(Commenter: 1972) 

Response to 96: The short- and long-term solutions to system reliability issues will be developed as part 

of the NYISO’s Comprehensive Reliability Plan (CRP).  

Comment 97: The proposed rule should make clear that the local transmission/distribution owner may 

designate an SCCT as a “reliability source” even where an owner has not self-identified its SCCT as such 

in the compliance plan submitted under proposed 227-3.3(b).  (Commenter: 1967) 

Comment 98: As SCCTs providing power to a local transmission/distribution owner comply with 

proposed Part 227-3, circumstances may arise that lead to a new determination that a specific unit has 

become a “reliability source” needed to temporarily resolve a reliability need after a compliance plan is 

submitted. Proposed 227-3.6(b) as written could be interpreted to require NYISO to separately 

determine that a reliability need exists so as to preclude a transmission/distribution owner from 

triggering the additional two-year extension it deems necessary.  Since NYISO would have a role in 

designating both a reliability source and the selection of a permanent solution, Con Edison requests that 
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clause (b)(1) be deleted to remove this potential conflict and obstacle to an orderly phase out of non-

compliant SCCTs. (Commenter: 1967) 

Response to Comments 97-98: To clarify its intent, the Department has added transmission/distribution 

owner to Subpart 227-3.6(b)(1) in the proposed revisions to the regulation. 

Comment 99: We urge DEC to further ensure the meaningful inclusion of Environmental Justice 

communities in exceptions for reliability, actual and substantial reductions in NOx emissions and just 

transition to a fossil-fuel free future. (Commenter: 1968) 

Comment 100:  Exceptions for reliability must require stakeholder involvement and agency 

transparency. (Commenters: 1968, 2031) 

Comment 101:  The process by which NYISO and electric utilities may designate an SCCT as a “reliability 

source” so as to permit temporary noncompliance must require consultation with Environmental Justice 

community stakeholders, transparency, and mitigation.  (Commenter: 1968) 

Response to Comments 99-101:  The NYISO’s CRP is developed through an open stakeholder process 

where EJ groups may participate. During the CRP process, the issues which the commenters raised are 

typically addressed.  The CRP is typically developed over many months offering multiple meetings where 

Environmental Justice community stakeholders may participate and offer feedback.  
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Comment 102: Another compliance option would be to allow an affected source to demonstrate 

compliance by showing that its total NOx emissions were reduced during the ozone season as a result of 

energy storage being dispatched either on-site or nearby.  Importantly, we believe that such an 

alternative compliance option should be limited to only those units determined necessary for reliability 

in an effort to minimize the public health impacts of their continued operations. (Commenter: 1972) 

Response to Comment 102: As discussed in the Needs and Benefits Section of the RIS, in order to 

reduce the design values, emissions on high ozone days must be reduced.  Therefore, a daily emissions 

standard has been proposed.  Limiting the NOx emissions from SCCTs subject to this regulation on a 

seasonal basis (rather than daily) will likely have little impact on the ozone design values. The 

Department believes that by adopting stringent emission rates as set forth in the proposed regulation, 

the design values may be reduced significantly. 

Electric System Reliability: Extension timing 

Comment 103:  DEC should implement a process to allow further extension of individual SCCT 

compliance deadlines in the event that the NYISO determined that additional time is needed to 

complete a permanent reliability solution. (Commenter: 1973) 

Comment 104:  While the proposed peaker rule provides resources necessary for reliability an additional 

2-4 years to operate beyond the May 1, 2023 effective date, the 2-4 year extension is arbitrary. 

(Commenter: 1975) 
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Comment 105:  Resources necessary for reliability should be able to continue to operate until 

appropriate solutions are put into place. (Commenter: 1975) 

Comment 106:  The 2-4 year extension for continued operation of units needed for reliability should be 

extended to allow those units to operate until a solution is in place.  (Commenter: 1975) 

Response to Comments 103-106: The Department consulted with stakeholders including source 

owners, the NYISO, DPS and NYSERDA during the development of this regulation.  The Department 

believes that new resources needed to resolve a reliability need(s) will be on line within the schedule set 

forth in Subpart 227-3. 

Comment 107:  Do not allow a blanket exemption from emission limits for reliability concerns.  Instead, 

allow facility specific emission limits or alternative emission limits. (Commenter: 1976) 

Comment 108:  The regulation should be clarified to state that the emission limits in Section 227-3.4 do 

not apply to an SCCT while it is continuing to operate under Section 227-3.6 (i.e. that it is not operating 

out of compliance.) (Commenter: 1975) 

Response to Comments 107-108: The Electric System Reliability section supports renewable and storage 

resources in preparation for a future electrical grid with lower or zero emitting electricity generating 

resources.  SCCTs that operate pursuant to 227-3.6 will be operating for a limited period of time to 

address a reliability need(s).   The Department added language in Section 227-3.6 to clarify that the 

emission limits in 227-3.4 do not apply to an SCCT while it is continuing to operate under 227-3.6. 
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Comment 109:  It is unclear if the common control definition and this requirement of the compliance 

plan apply to restrict management of an electric energy storage resources state of charge. If it is 

intended to restrict the management of the state of charge to the owner or operator then it may conflict 

with what is eventually approved for NYISO’s compliance with FERC Order 841.  The Department should 

make it clear that the proposed peaker rule does not require that an electric storage resource self-

manage its state of charge. (Commenter: 1975) 

Response to Comment 109: The Department consulted with stakeholders including impacted source 

owners, the NYISO, PSC and NYSERDA during the development of this regulation.  As written the 

regulation language does not require that an electric storage source must self-manage its state of 

charge.  

Compliance Plan: Schedule 

Comment 110: The DEC should make sure that the timing of this regulation enables the development of 

appropriate resources after a full evaluation of the impact of Indian Point closure.  (Commenter: 1960) 

Comment 111:  The DEC should adopt the compliance schedule in the proposed rule to enable the 

NYISO to plan for the long-term reliability of the New York bulk power system.  (Commenter: 1964) 

Comment 112:  The Department’s regulations should not, in effect, impose a deadline on the PSC in 

adopting and implementing a plan to address unit retirement.  The extension in section 227-3.6(b) of 
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proposed peaker rule should coincide with the period actually required for the permanent solution 

coming online. (Commenter: 1975) 

Response to Comments 110-112: The Department consulted with stakeholders including impacted 

source owners, the NYISO, DPS and NYSERDA during the development of this regulation.  The March 2, 

2020 compliance plan date was selected specifically to coincide with the development of NYISO’s 2020 

RNA schedule which begins in March of 2020. The extension in Subpart 227-3.6(b) was developed with 

the consideration of the amount of time required for a permanent solution to come online. 

Compliance Plan: Modifications 

Comment 113:  LIPA and PSEG-LI recommend that the DEC consider adding provisions to the regulations 

which would allow owners to amend or update their compliance plans to account for changing 

conditions and unforeseeable events. (Commenter: 1973) 

Comment 114:  The Department should clarify if the March 2, 2020 compliance plan submission 

statement can be amended.  (Commenter: 1975) 

Response to Comments 113-114: The March 2, 2020 date for submitting compliance plans corresponds 

with NYISO’s 2020 RNA schedule. The Department expects that the NYISO will use these compliance 

plans in the development of the 2020 RNA. To ensure that the 2020 RNA produces a meaningful and 

dependable analysis, the Department does not believe that provisions to amend compliance plans 

should be included in the regulation.  
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Permitting 

Comment 115:  I encourage DEC to fully support active proposals for re-powering projects.  

(Commenter: 1960) 

Response to Comment 115: The Department thanks you for your comment and will continue to review 

permit applications as set forth in the Environmental Conservation Law and applicable regulations. 

Comment 116:  We recommend that the term “common control of the permittee” be modified to 

“common control.”  The compliance plan submitted by the affected facility owner would then be 

required to identify the entity that has common control. (Commenter: 1969) 

Comment 117:  LIPA and PSEG-LI propose that the phrase “of the permittee” be deleted in order to be 

compatible with the concept of common control in section 227-3.3(b)(5), which refers to the entity to 

whom dispatch rights have been provided. (Commenter: 1973) 

Response to Comments 116-117: The Department’s relationship with affected sources is through a 

permit with the associated permittee.  The Department disagrees with the requested removal of the 

phrase “of the permittee” from the regulation language. However, the Department did make changes 

to Subpart 227-3.3 to address any confusion with entities by removing the language referencing the 

ability to bid into the NYISO wholesale market. 
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Comment 118:  It is not clear if the Department intends to limit the corporate entity undertaking the 

development of renewable or storage resources to the permittee.  The requirements in 227-3.3(b)(5), 

that the “entity that owns the asset must provide a letter regarding dispatch rights,” suggest that this is 

not the intent. Restricting ownership to the permittee would unnecessarily restrict intra-company 

organization and project development.  The use of special purpose entities for project development is 

not unusual and in many instances required.  The Department should clarify that common control by an 

ultimate parent entity is sufficient for the compliance option of average output-based emission limits.  

(Commenter: 1975) 

Response to Comment 118: The Department does not intend to limit the corporate entity undertaking 

the development of renewable or storage resources to the permittee. As stated in the regulation, the 

output-based emission averaging may include resources under common control with the affected SCCT.  

The Department has revised the language in Subpart 227-3.3(b)(5) to clarify that both emission sources 

and renewable/storage resources may be averaged. 

A permittee is not required to own or operate a renewable energy or energy storage resource. 

However, it would need to have the ability to control the quantity of energy, renewable energy or 

energy storage resources inject into the grid in order to comply with the provisions of Subpart 227-3.5. 

Comment 119:  Under the proposed peaker rule, the compliance plan must be submitted by March 2, 

2020 and incorporated into the facilities existing operating permit prior to May 1, 2023.  Similarly, the 

proposal requires that the “ozone season stop” compliance option be incorporated into the permit by 

the applicable compliance deadline.  However, applicants do not control the issuance of the permits. It 

should be sufficient that the applicant submits an application by a date certain. (Commenter: 1975) 
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Comments 120: The proposed peaker rule should be modified to incorporate an assurance provision 

that after a regulated entity has committed the resources to attain compliance, rather than elect to 

retire a unit, that delays that can arise in obtaining the necessary governmental approvals or equipment 

procurement and construction will not result in non-compliance.  Section 227-3.4(a) can be modified to 

provide the Department with this flexibility by inserting “unless the Department has approved a phased 

compliance plan or an order or the permit provides otherwise,” in Sections 227-3.4(a) and (b)(1). 

(Commenter: 1975) 

Response to Comments 119-120: The Department believes that enough time has been allowed in the 

regulation to address permitting and reliability. In the event that a Title V permit is not issued by the 

2023 or 2025 compliance date for a specific SCCT such SCCT must be operated or retired as specified in 

the compliance plan. 

Comment 121:  The proposed peaker rule should include sufficient flexibility so as not to undermine 

mechanisms adopted by PSC to advance the integration of energy storage and distributed energy 

resources and to adapt to the development of the NYISO’s compliance with FERC Order 841. 

(Commenter: 1975) 

Response to Comment 121: The Department consulted with DPS during this rulemaking process and will 

continue to do so during the implementation phase of Subpart 227-3. As such, the Department does not 

believe that any provisions of the regulation will impact or undermine the mechanisms adopted by PSC 

to advance the integration of energy storage and distributed energy resources. Rather, the Department 

believes that this regulation will support DPS goals. 
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Comment 122: A renewable energy or energy storage project under development for purposes of 

compliance with Section 227-3.5 may not yet have completed the interconnection process by March 2, 

2020. The Department should clarify that this requirement does not limit renewable resources and 

electric storage resources available to averaging only to those that already have completed the 

interconnection process by March 2, 2020. (Commenter: 1975) 

Response to Comment 122: As written, the regulation allows for renewable and storage resources to be 

used in averaging regardless of the date that they complete the interconnection process. 

Comment 123:  The proposed peaker rule should be revised to encourage new investment by 

acknowledging that not all development plans proceed according to schedule or achieve the desired 

results.  A review of the pace and outcome of the Article 10 proceedings bears out that such 

implementation flexibility is warranted. (Commenter: 1975) 

Response to Comment 123: The compliance timeframes in the regulation were developed with multiple 

stakeholders including DPS and offers implementation flexibility. The Department believes that there is 

sufficient time to comply with the regulatory requirements even when considering the current Article 10 

process. The Department believes that the provisions set forth in paragraph 227-3.5(b) reflect the 

outcome of the stakeholder process and allows for multiple options for compliance without the need for 

additional extensions and delayed compliance.  Subpart 227-3 requires a compliance plan in 2020 and 

NOx emission limit requirements beginning in 2023 and 2025.  With an up to four-year extension, this 

would result in compliance in 2027 and 2029 and the Department believes that this gives affected 

sources enough time to comply. 
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Comment 124: The installation of emission controls for NOx on existing units, particularly front-end 

controls such as water injection, will likely result in increased CO emissions. The Department should 

consider exempting the installation of the NOx reduction controls in compliance with the proposed 

peaker rule from Part 231 as a pollution control project.  Absent clarity on the exemption of such 

controls from modeling, the undertaking of the investment in front end controls also face a highly 

uncertain timeline.  Companies cannot begin site preparation without a revised permit. There will not 

be enough time to complete engineering, procurement, construction, and start-up of any conceivable 

installations to meet the schedule absent such steps to facilitate permitting.  (Commenter: 1975) 

Response to Comment 124: 6 NYCRR Part 231 does not allow exemptions for pollution control projects. 

However, the Department has determined, as part of the development of Subpart 227-3, that 

reductions in NOx emissions were environmentally beneficial and that associated potential and minor 

increases in other pollutants (e.g., CO) are acceptable.  Based on this determination, no new source 

review evaluations under Part 231 will be required for increases in emissions of another pollutant. 

Regardless of whether a facility is subject to Part 231, modeling is required to demonstrate that 

activities at a facility do not contravene a NAAQS. 

Environmental Justice 

Comment 125: SCCTs subject to Subpart 227-3 are clustered in EJ communities, where poor air quality 

has the highest health impacts. This proposed regulation will directly improve the lives of some of the 

City’s most vulnerable residents. (Commenters: 1959, 2030) 
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Response to Comment 125: The Department considered this when formulating the regulation and 

agrees that it will help to improve air quality in environmental justice communities. 

Clean Air Act 

Comment 126:  DEEP encourages DEC to finalize this rule, and others proposed in its August 2018 state 

implementation plan to reduce interstate pollution transport, without further delay.  (Commenters: 

1957) 

Response to Comment 126: The Department intends to finalize the regulation as expeditiously as 

practicable while ensuring all SAPA requirements are met. 

Comment 127: The timeframe for implementation of the rule should be condensed to be more 

consistent with the attainment dates for the nonattainment area.  (Commenter: 1957) 

Response to Comment 127: The Department consulted with stakeholders including EJ communities, 

environmental groups, impacted source owners, the NYISO, DPS and NYSERDA during the development 

of this regulation.  The proposed timeframe includes considerations for improving air quality while 

striving to maintain electric system reliability.  The Department has factored in permitting and other 

issues, such as stack testing and has determined that the timing in the regulation is appropriate. 

Comment 128: The downstate peaking turbines need to be replaced as part of the process of ozone 

attainment.  (Commenter: 1960) 
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Response to Comment 128: The Department has provided multiple compliance pathways including 

averaging with renewable and storage resources.  Each affected source has the flexibility to determine 

how best to comply with the regulation. One possible option may involve the replacement of peaking 

turbines.  

Comment 129: The Department has not shown the proposed rule will put the State in compliance with 

the regional ozone requirements. (Commenter: 1975) 

Comment 130:  NYSDEC needs to adopt control measures for the area to move towards attainment of 

both, 2008 75 ppb and 2015 70 ppb, ozone NAAQS as expeditiously as possible.  (Commenter: 1976) 

Response to Comments 129-130: As stated in the RIS, the proposed regulation is a step towards 

attaining the ozone standards in the New York City metropolitan area. It is estimated that this 

regulation could reduce ozone levels at downwind monitors by as much as 4.8 parts per billion on high 

ozone days. 

It should be noted that the Department has a number of regulatory initiatives in progress to further 

reduce ozone precursor emissions of both NOx and volatile organic compounds.  In addition, the 

Department, working with the Office of the Attorney General and other states in the northeast, is 

pursuing a number of remedies under the Clean Air Act to press EPA to address transport into New York. 

Comment 131:  Ensure that emission sources comply with requirements of all NAAQS, including 1-hour 

NO2 and 1-hour sulfur dioxide.  (Commenter: 1976) 
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Response to Comment 131: Thank you for your comment. The Department has proposed this Subpart 

to address air quality with respect to nonattainment of the ozone standard and recognizes that reduced 

NOx emissions will positively impact other NAAQS. 

Comment 132:  What is the magnitude of the emissions on the high ozone days (2011-2017) from older 

SCCTs that are not subject to the rule? (Commenter: 1956) 

Response to Comment 132: This regulation and the analysis associated with it focused on emissions on 

what are sometimes known as high electric demand days or high ozone days.  These sources input 

electricity into the grid.  The Department does not believe that there are significant emission sources 

outside of these parameters, the Department focused on known and permitted SCCTs with emissions 

data known to impact downwind air monitors.  

Comment 133:  DEEP cautions NYDEC that this rule may not preclude the need for Clean Air Act 

petitions against these sources. (Commenter: 1957) 

Response to Comment 133: The Department takes note of the comment and believes that this 

regulation will result in significant NOx reductions from these sources. 

Replace SCCTs with storage and renewables only 

Comment 134:  The rule must be framed as a step towards the goal of phasing out fossil fuel burning 

infrastructure and justly transitioning to renewable and resilient energy resources in a manner that 

achieves equitable air quality and community resilience.  (Commenter: 1968) 
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Comment 135:  The proposed regulation must be paired with aggressive efforts to promote energy 

storage, distributed solar, utility scale solar, energy efficiency, and offshore wind to ensure older, dirty 

fossil fuel peakers are not replaced with newer, dirty fossil fuel peakers.  (Commenter: 1971) 

Comment 136: We urge the Department to close New York City’s gas-fired peaker plants and replace 

them with energy storage and electricity from renewable sources.  (Commenters: 1979, 1980, 1981, 

1982, 1983, 1984, 1989) 

Comment 137:  Please also consider requiring replacing SCCTs with battery storage in order to reduce 

NOx emissions.  (Commenters: 5, 6, 1958, 2019, 2020, 2021, 2022, 2023, 2024, 2025, 2027, 2028, 2029, 

2030, 2031) 

Comment 138:  Go further by mandating a transition to renewable, non-polluting energy generation in 

order to alleviate the unfair burden that these plants impose on the communities faced with 

disproportionate cumulative and aggregate impacts from multiple polluting sources.  (Commenters: 

1959) 

Comment 139:  We urge DEC to commit to phasing out fossil fuel-burning infrastructure.  (Commenter: 

1968) 

Response to Comments 134-139: The purpose of this rulemaking is to lower NOx emissions from SCCTs.  

As a result, it is not in the scope of this rulemaking to require a phase-out of a specific type of electricity 

generation or to require a specific type of electricity generation. 
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Beyond the Scope 

Comment 140:  The use of biodiesel as a replacement for distillate oil or natural gas would yield the 

additional benefit of reducing greenhouse gas emissions. (Commenter: 1962) 

Comment 141:  The earning of Renewable Energy Credits under the New York Renewable Energy 

Standard could provide an economic incentive for the use of biodiesel in place of distillate oil or natural 

gas.  (Commenter: 1962) 

Comment 142:  DEC should install an ozone monitoring station in Nassau County. (Commenter: 2007, 

2017) 

Comment 143:  Subpart 227-3 will also lead to a reduction in cooling water used by SCCTs.  This in turn 

will prevent larval fish and eggs from being entrained in the cooling water systems.  (Commenter: 2023) 

Response to Comments 140-143: These comments are beyond the scope of this rulemaking. 
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Veronica Lebron 
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Elisabeth Van Roijen 
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Noah Plofker 
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Geoffrey Peckover 
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Diane Hackett 
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David Latham 

Carolyn Garmmerman 

Christopher Dohrmann 

Nancy Porcino 
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Carol Webb 
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Ellen Lytle 

Melissa Hoffmann 

April Malone-Cole 
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Thomas Dodson 

Emely Encarnacion 

Catherine Mccabe 

Claudia Gonzalez 

Richard Casper 

Kelly Regan 

Billie Innerfield 
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Giovanna Peters 

James Millman 
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Phyllis Stewart 

Andrei Harabadji 
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Jessica Boyer 

Lillian Davis 

Deirdre Aherne 

Maria Gregory 
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Angela Vega-Lavinio 
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6 NYCRR Part 227-3, Ozone Season Oxides of Nitrogen (NOx) Emission Limits for Simple 

Cycle and Regenerative Combustion Turbines 

Assessment of Public Comments 

Comments received from August 21, 2019 through 5:00 P.M., October 7, 2019 

General Comments 

Comment 1: Supports the revised proposed rule.  (Commenters 2, 3, 6, 7, 8) 

Comment 2:  Supports the compliance option “ozone season stop” whereby the owner or 

operator of a simple cycle and regenerative combustion turbine (SCCT) may opt to comply by 

not operating during the ozone season.  (Commenter 7) 

Comment 3:  We commend the Department of Environmental Conservation (DEC) for its efforts 

to coordinate with the New York State Public Service Commission (NYSPSC) and the New 

York State Independent System Operator (NYISO) to understand the reliability impact of this 

regulation and to work to incorporate the reliability provision.  (Commenter 13) 

Response to comments 1-3:  The Department thanks you for your support of this rulemaking. 

Comment 4: The compliance scheduled should not be delayed.  (Commenters 2, 3, 6, 9) 

Response to comment 4: The Department is keeping the schedule as proposed. 
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Comment 5:  While the commenter generally supports the Department’s effort to develop a rule 

to reduce NOx emissions, they are concerned that the Proposed Peaker Rule will jeopardize 

reliability in the State, particularly in New York City, while still not putting the State in 

compliance with the regions ozone requirement.  (Commenter 13) 

Response to comment 5:  The Department has worked extensively with stakeholders including 

the NYISO, the Department of Public Service (DPS) and the New York State Research and 

Development Authority (NYSERDA) to develop a regulation that considers emissions reduction 

needs as well as reliability.  The regulation requires emissions reductions from SCCTs and 

eliminates the ability to average with other types of combustion sources (other than SCCTs).  In 

addition, the regulation requires a compliance plan that will be considered by the NYISO during 

the 2020 Reliability Needs Assessment (RNA). DEC anticipates that the results of that analysis 

may identify reliability concerns that can be addressed either through the development of market 

solutions or, if necessary, through the reliability provisions in section 227-3.6. 

Comment 6:  Because of the Climate Leadership and Community Protection Act (CLCPA) and 

other impacts on energy generation it will be necessary for the DEC to timely approve the air 

permits of replacement peaking resources. (Commenter 13) 

Response to Comment 6: The Department will continue to review permit applications as set 

forth in the Environmental Conservation Law and applicable regulations. 
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Black Start Resources 

Comment 7: The definition of black start resources (paragraph 227-3.2(b)(2)) should include 

language clarifying that such resources cannot inject electricity into the grid for any other 

purpose other than restoring service following an actual blackout.  (Commenter 1) 

Comment 8: The definition of black start resources does not make clear that such resources are 

exempt only when they are providing energy for a facility restart.  Commenter recommends that 

the definition be rewritten as follows: ‘Black start resource.’ The testing or use of an SCCT to 

bring a facility from shutdown to operational without reliance on external supplies or the 

electrical system. (Commenter 5) 

Comment 9: The definition of black start resources needs to be clarified so that it is clear that the 

source is intended to bring a facility from shutdown to operational without reliance on external 

supplies or the electric system and perform periodic black start service testing consistent with 

applicable reliability criteria as needed to provide black start service.  (Commenter 6) 

Comment 10:  As drafted, the black start exception is broad and may serve to undermine the 

intent of the regulation.  Limitations regarding when and how a black start resource may be used 

must be included in the rule.  (Commenter 8) 

Response to comments 7-10: The black start exception in Subpart 227-3 was developed so that 

black start resources would not operate except when testing or to bring a facility from shutdown 

to operational without reliance on external supplies or the electrical system.  The Department 
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believes the definition, as written, conveys this intention. 

Comment 11:  Are black start resources allowed to operate for testing and maintenance 

purposes? (Commenter 12) 

Response to comment 11: Yes. 

Energy Storage & Renewable Energy 

Comment 12:  A proposal by an SCCT owner to install energy storage equipment as a 

replacement option for a particular turbine may be inadequate to meet reliability requirements in 

some locations.  (Commenter 5) 

Response to comment 12:  The Department has worked extensively with stakeholders including 

the NYISO, DPS and NYSERDA to develop a regulation that considers emissions reduction 

needs as well as reliability.  The regulation requires emissions reductions from SCCTs and 

eliminates the ability to average with other types of combustion sources (other than SCCTs).  In 

addition, the regulation requires a compliance plan that will be considered by the NYISO during 

the 2020 RNA.  DEC anticipates that the results of that analysis may identify reliability concerns 

that can be addressed either through the development of market solutions or, if necessary, 

through the reliability provisions in section 227-3.6. 
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Comment 13: Commenter does not agree that electric storage resources should be required to be 

either directly connected to the same substation or within a half-mile radius of the SCCT with 

which it is being averaged.  Regardless of whether the energy storage resource is located within 

the half-mile radius of the SCCT or not, so long as the storage resource is connected to the same 

substation as the SCCT, the energy storage’s impact on emissions reductions will be equivalent.  

Commenter recommends that this provision be amended to allow the electric storage resource to 

be averaged with the SCCT as long as it is electrically proximate to the SCCT and substation 

regardless of physical distance.  (Commenter 7) 

Comment 14: We urge the Department to revise Section 227-3.5 “Compliance Options” to 

enable “electrically connected” resources to be averaged.  We recommend that the first sub-

clause be revised as follows: (1) The renewable generation resource and/or the electric storage 

resource must be directly connected to the same physical substation as the SCCT with which it is 

being averaged or to a circuit or substation that is electrically proximate to the SCCT substation 

as certified by the NYISO or the local distribution system operator (proposed new text 

underlined).  (Commenters 9, 10) 

Comment 15:  A renewable energy resource and/or storage resource that is located more than ½ 

mile radius from an SCCT, if it is electrically proximate to the SCCT, can result in emissions 

reductions within a ½ mile radius, conversely, a zero-emitting resource within a ½ mile radius of 

the SCCT that is not electrically connected in such a way as to affect the operation of the SCCT 

will not reduce emissions within the ½ mile radius of the SCCT.  (Commenters 9, 10) 
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Response to comments 13-15: The Department, in consultation with stakeholders, developed the 

language in the proposal and believe it to be the best balance of the discussed issue as to where 

to allow placement of renewable and storage resources under this compliance option.  Please see 

previous Assessment of Public Comment dated August 21, 2019 for more detail.  

Emissions Averaging  

Comment 16:  Data from facilities that average emissions over a 24-hour period should be made 

publicly available so that interested members of the public may evaluate how facilities are 

utilizing the renewable energy and energy storage averaging compliance option.  (Commenter 3) 

Response to comment 16:  The Department does not plan on posting average emissions on the 

Department’s website, however pursuant to the State’s Freedom of Informal Law (FOIL) 

process, anyone interested in this information may file a FOIL request with the Department. 

Comment 17: What averaging option is available for a facility which has two SCCTs, but only 

one is equipped with CEMS?  (Commenter 12) 

Comment 18:  What averaging option is available for a facility which has two SCCTs, where one 

only fires oil and the other fires both oil and gas?  (Commenter 12) 

Comment 19:  What equations are to be used to conduct the facility-level weighted average? 

(Commenter 12) 
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Response to Comments 17-19: The formulas for calculating average emission rates are set forth 

in paragraph 227-3.5(b) and averaging options are defined in 227-3.5(a). 

Comment 20:  Are the emission limits in 227-3.4(a) based on a one-hour average or a daily 

average when using CEMS? (Commenter 12) 

Response to comment 20: Emission limits set in subdivision 227-3.4(a) are based on a one-hour 

average consistent with previous reporting requirements under subdivision 227-2.4(e). 

Emissions during Startup and Shut down of SCCTs 

Comment 21: The rule should be revised to clarify that compliance with the emission limits will 

be at steady state operations and not include startup and shutdown.  (Commenter 4) 

Response to comment 21: Compliance with Subpart 227-3 is consistent with the compliance 

requirements in Subpart 227-2 which SCCTs are already complying with. The testing 

methodology for stack tests requires the measurement of emissions at normal operating 

conditions (steady state). 

Compliance Plans 

Comment 22: The proposal is missing a description of how compliance plans are to be 

structured, or how, once compliance plans have been submitted to the Department, they will be 

forwarded to the NYISO and transmission/distribution owners for evaluation. (Commenter 5) 
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Comment 23:  The Department should establish a defined process, either in proposed Subpart 

227-3 or within an implementation guide completed concomitantly with proposed Subpart 227-3, 

describing how filed compliance plans will be shared with parties responsible for electric system 

reliability.  (Commenter 5) 

Response to comments 22-23:  The requirements for compliance plans are presented in Section 

227-3.3.  The Department will make the compliance plans available to the NYISO to inform the 

2020 RNA once they have been received and processed.  It is the Department’s understanding 

that the NYISO, the transmission/distribution owners and others will use the information from 

the plans to inform their work on the RNA. 

Comment 24: Commenter recommends that the Department post all of the filed compliance 

plans on the Department’s website immediately upon receipt.  (Commenter 5) 

Response to comment 24:  The Department does not plan on posting filed compliance plans on 

the Department’s website, however pursuant to the State’s FOIL process, anyone interested in 

this information may file a FOIL request with the Department. 

Comment 25: The DEC should clarify that its position on compliance plan modifications does 

not preclude coordination among SCCT owners, utilities, and NYISO to assure that reliability 

planning remains current.  (Commenter 11) 

Comment 26: It would be appropriate to also review and consider the updates to compliance 
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plans as part of the RNA process so that designation of reliability needs would continue to be 

based on the best available information.  (Commenter 11) 

Response to comments 25-26: The Department is not precluding coordination among SCCT 

owners, utilities and NYISO to assure reliability planning remains current.   The March 2, 2020 

date for submitting compliance plans corresponds with NYISO’s 2020 RNA schedule. The 

Department will accept compliance plans through March 2, 2020 and expects that the NYISO 

will use these compliance plans in the development of the 2020 RNA.  It is reasonable to allow 

those sources that have a changed compliance plan due to a reliability concern to submit a 

revised compliance plan after the March 2, 2020 submittal for the 2022 RNA process. 

Reliability 

Comment 27: With respect to the designation of SCCTs as a reliability source, the language of 

proposed Subpart 227-3.6 is clear and the commenter wants to be clear that they interpret the 

language that reliability extensions are to be designated, determined and granted solely by the 

NYISO or the transmission/distribution owner, not by the Department.  Is this understanding 

correct? (Commenters 5, 6) 

Comment 28: The DEC should confirm that a generator may continue to operate in accordance 

with 227-3.6 of the Proposed Rule once it is designated as a reliability source by the NYISO or 

the local transmission/distribution owner without further discretionary evaluation of whether the 

resource should be permitted to operate past its applicable compliance date.  This clarification is 

sought because the Assessment of Public Comment provides that “[i]f a reliability need is 
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determined by the NYISO or transmission/distribution owner, then an extension to comply may 

be granted to the source.  By comparison, the Proposed Rule provides that “a designated 

reliability source may continue to operate without complying with the applicable emissions 

limits of this Subpart until one of the following provisions are met…”  The commenter supports 

the language of the proposed rule.  (Commenter 6) 

Comment 29: Absent from the regulation is a defined, or clearly identified, process that will be 

followed when designating a generation unit a reliability source.  (Commenter 8) 

Response to Comments 27-29: The Department conducted a thorough stakeholder process and 

as a result of that process the Department will rely on the expertise of those responsible for 

reliability planning to determine if a source is a reliability resource.  The regulation does not 

provide language allowing the Department to overrule a reliability determination made by the 

NYISO or transmission/distribution utilities. 

Comment 30: If an SCCT chooses to shut down but the NYISO determines it must stay open for 

reliability reasons, new energy storage projects will be thwarted or, at a minimum, delayed from 

entering the NYISO market. An example is that storage projects located in zones G-J seeking to 

enter the NYISO 2019 Class Year must pass NYISO’s Buyer-Side Mitigation (BSM) test to 

participate in the capacity market and realistically offset peaking assets. If the NYISO projects 

that SCCTs will retire, the ability for a new project to pass the BSM test will improve and allow 

more new resources to pass the BSM test, however, if the NYISO projects that SCCTs will not 

retire, the additional capacity offered by new storage resources must be tested along with the 
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SCCTs, making the BSM test much harder to pass for new resources.  To rectify this, commenter 

recommends the following language for Section 227-3.6(c)(1): 

(a) An SCCT may be designated as a reliability source by the NYISO or by the local 

transmission/distribution owner to temporarily resolve a reliability need, except that such 

designation cannot be used to prevent or penalize new market entrants.  The Department may 

reject such designation if it determines, in conjunction with the Department of Public Service, 

that alternative projects have been constructed or proposed but have been prevented from 

participating in NYISO markets due to market mitigation (proposed new text underlined).   

(Commenter 9, 10) 

Response to comments 30: The Department believes that the current language is adequate and 

will not overrule a reliability determination made by the NYISO or transmission/distribution 

utilities.  The BSM process tests are in place to “… provide the means for the ISO to mitigate the 

market effects of conduct that would substantially distort competitive outcomes in the ISO 

Administered Markets, while avoiding unnecessary interference with competitive price signals.1” 

Based on consultation with the NYISO it is the Department’s understanding that those SCCTs 

that are planned for retirement will not be included in the BSM test for storage projects. 

Comment 31:  It is important for the DEC to recognize the NYISO’s finding that replacement 

generation resources are necessary and needed within the New York City Load pockets 

beginning in 2023.  (Commenter 13) 

1 NYISO.  July 26, 2019 presentation: 
https://www.nyiso.com/documents/20142/7768815/BSM%20Information%20Session%20Slidedeck%20(final)%20 
20190726.pdf/a7c1271a-ce71-2d39-c0cd-ce3c361b6d8b 
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Response to comment 31: The Department understands that reliability is of concern and as a 

result provided several compliance options in this rulemaking to ensure that these high emitting 

sources may be removed and replaced with cleaner or non-emitting sources without adversely 

impacting grid reliability. 

Comment 32:  With the advent of the CLCPA, the reliability provision alone will be insufficient 

without other mechanisms within the Department’s control and working with the NYISO to 

support a market-based response to the reliability needs.  (Commenter 13) 

Response to comment 32:  The Department disagrees and believe that sufficient mechanisms are 

in place to maintain reliability while reducing NOx emissions.  The Department worked 

extensively with the NYISO, DPS and NYSERDA to ensure that both emissions reductions are 

achieved, and that system reliability is maintained. 

Emission Limits 

Comment 33:  A commenter asked if the calculation for a source which would be able to meet 

the lb/MWh limitations using the equations provided and counting zero for MWhST and MWhRE, 

are the lb/MWh compliance options available for SCCTs at facilities which do not utilize electric 

storage or renewable energy resources? (Commenter 12) 

Response to comment 33:  Subdivision 227-3.5(b) offers the lb/MWh calculation to those 

sources that opt to average with electric storage and/or renewable energy resources. If those 

Page 12 of 13 



 
 

   

 

 

 

  

   

 

 

 

 

   
  
   
   
   
  
   
    
  
   
    
  
  

 

sources are not utilized in the calculation of the effective rate then it is likely that the SCCTs are 

already compliant. 

Beyond the Scope 

Comment 34:  Because of CLCPA and other impacts on energy generation it will be necessary 

for the NYISO market to appropriately reflect the window in which a new peaking unit must 

recover its investment.  (Commenter 13) 

Commenter List 

1. Astoria Generating Company L.P. 
2. Connecticut Department of Energy & Environmental Protection  
3. Sierra Club and Natural Resources Defense Council 
4. National Grid 
5. Con Edison of New York 
6. NYISO 
7. Key Capture Energy 
8. NYC Mayor’s Office of Sustainability 
9. Plus Power, LLC 
10. New York Battery and Energy Storage Technology Consortium, Inc. 
11. Long Island Power Authority 
12. AECOM 
13. NRG 
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Express Terms 

6 NYCRR Subpart 227-3, Ozone Season Oxides of Nitrogen (NOx) Emission Limits for Simple Cycle and 

Regenerative Combustion Turbines 

227-3.1 Applicability. 

(a)  The provisions of this Subpart apply to owners or operators of simple cycle and regenerative 

combustion turbines (SCCTs) that are electric generating units with a nameplate capacity of 15 

megawatts (MW) or greater and that inject power into the transmission or distribution systems. 

(b)  The provisions of this Subpart only apply during the ozone season. 

(c)  The provisions of this Subpart do not apply to ‘black start resources.’ 

227-3.2 Definitions. 

(a)  To the extent that they are not inconsistent with the specific definitions in subdivision (b) of this 

section, the general definitions of Part 200, Part 201, and Subpart 227-2 of this Title apply. 

(b)  For the purposes of this Subpart, the following specific definitions apply: 

(1) ‘Black start resource.’  An electric generating unit used to bring a facility from shutdown to 

operational without reliance on external supplies or the electrical system. 

(2) ‘Common control.’ Refers to two or more emission sources and/or electric storage and/or 

renewable generation resources that are under the control of a single corporate entity. The 

corporate entity must: 

(i) have the right to decide when to operate the plant; or 
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(ii) have the right to enter into a power purchase agreement or other agreement with the 

entity that owns the emission source and/or electric storage and/or renewable generation 

resources and provides the necessary paperwork required under subdivision 227-3.3(b) of 

this Subpart.   

(3) ‘Electric storage resource.’ A resource capable of receiving electric energy from the grid and 

storing it for later injection of electric energy back to the grid. 

(4) ‘Hydroelectric energy.’ The conversion of potential and kinetic energy in the form of falling 

or fast-flowing water into mechanical energy which drives turbines producing electricity. 

(5) ‘MWh.’ Megawatt hour of electricity. 

(6) ‘NYISO.’ New York Independent System Operator. 

(7) ‘ORISPL.’ Office of Regulatory Information Systems Plant Code assigned by the Energy 

Information Administration to electric generating units. 

(8) ‘Ozone season.’ May 1 through September 30 of each calendar year. 

(9) ‘Power purchase agreement.’ A contract between two entities pursuant to which one entity 

agrees to produce electricity, or some other power source, for the other entity over a defined 

period of time. 

(10) ‘Renewable generation resources.’ Solar photovoltaic energy, wind energy, tidal energy or 

hydroelectric energy electricity generating systems.  

(11) ‘Solar photovoltaic energy.’ Technology that directly converts the energy radiated by the 

sun as electromagnetic waves into electricity by means of solar panels. 

(12) ‘Substation.’ An area or group of equipment to transform power from one voltage to another 

or from one system to another. 
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(13) ‘Tidal energy.’ The conversion of kinetic energy in the form of tide movement into 

mechanical energy which drives turbines connected to a generator to produce electricity. 

(14) ‘Wind energy.’ The conversion of kinetic energy in the form of wind or air flows into 

mechanical energy which drives turbines connected to a generator to produce electricity. 

227-3.3 Permitting requirements and compliance plan submittal. 

(a)  Each facility containing an SCCT subject to this Subpart must have or obtain a permit pursuant to 

Parts 201 and 621 of this Title that reflects the implementation of the compliance plan required in 

subdivision 227-3.3(b) of this Subpart prior to the May 1, 2023 compliance date of this Subpart in order 

to operate on and after the applicable compliance date.  

(b)  Each facility containing an SCCT subject to this Subpart must submit a compliance plan to the 

Department by March 2, 2020.  Each compliance plan must, at minimum, contain: 

(1)  a list of each SCCT subject to the requirements of this Subpart that includes any identifying 

numbers such as ORISPL number, emission source number and nameplate capacity. 

(2)  a schedule outlining how the owner or operator will comply with the requirements set forth 

in this Subpart including which SCCTs will install controls, controls to be installed, the 

expected NOx emission rates, SCCTs to be replaced or repowered, and/or SCCTs to be shut 

down. 

(3)  a list of renewable resources to be installed under common control of the permittee to be 

used in the compliance option described in subdivision 227-3.5 (b) of this Subpart.  This list 

shall include, for each renewable resource: 

(i)  location; 

(ii)  nameplate capacity or equivalent; and 

(iii) documentation demonstrating common control. 
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(4)  A list of electric storage resources to be installed under common control of the permittee to 

be used in the compliance option described in subdivision 227-3.5 (b) of this Subpart.  This list 

shall include, for each electric storage resource: 

(i)  location; 

(ii)  nameplate capacity or equivalent; 

(iii) duration of discharge; and 

(iv)  documentation demonstrating common control. 

(5) Pursuant to subparagraph 227-3.2(b)(2)(ii) the entity that owns the emission source asserting 

control over an electric storage and/or renewable generation resource must provide a letter, as 

part of a compliance plan or permit modification application, that the bidding and/or dispatch 

rights have been provided to the entity asserting common control. 

227-3.4 Control Requirements. 

(a)  The following NOx emission limits on a parts per million dry volume basis (ppmvd), corrected to 

fifteen percent oxygen must be met as a facility-level weighted average of all applicable SCCTs at a 

facility: 

(1)  By May 1, 2023 

NOx Emission Limit (ppmvd) 

All SCCTs 100 
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(2)  By May 1, 2025 

Fuel Type NOx Emission Limit (ppmvd) 

Gaseous fuels 25 

Distillate oil or other liquid fuel 42 

(3)  Compliance with these emission limits must be determined by conducting stack tests, as set 

forth in subdivision 227-2.6(c) of Subpart 227-2 of this Title, at a minimum of once per permit 

term.  Alternatively, the owner or operator may choose to use a Continuous Emissions 

Monitoring System (CEMS) consistent with the provisions of subdivision 227-2.6(b) of Subpart 

227-2 of this Title. 

227-3.5 Compliance options. 

(a) ‘Ozone season stop.’ An owner or operator of an existing SCCT may opt to comply with this 

Subpart by not operating the SCCT during the ozone season.  The ozone season stop provision must be 

included as an enforceable permit condition in a final permit or permit modification issued prior to the 

applicable compliance deadline of this Subpart. 

(b) ‘Electric storage and renewable energy resources.’  An owner or operator of an SCCT may opt to 

comply with this Subpart by meeting the following weighted average output-based emission limits on a 

daily basis pursuant to the following: 

(1)  Owners and operators must meet the following facility-level daily weighted average 

emission limits on a pounds of NOx per megawatt hour (lb/MWh) basis for all applicable 

SCCTs, electric storage resources and/or renewable generation resources at a facility. 
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(i)  By May 1, 2023: 

Emission Limit (lb NOx/MWh) 

All SCCTs 3.0 

(ii)  By May 1, 2025: 

Fuel Type Effective Daily Emission Limit (lb 

NOx/MWh) 

Gaseous fuels 1.5 

Distillate oil or other liquid fuel 2.0 

(2)  The owner or operator of an SCCT that uses electric storage or renewable energy resources 

to inject electricity to the transmission and distribution system may demonstrate compliance with 

the applicable effective daily NOx emission limits by including the electrical energy, in MWh, 

injected to the transmission and distribution system from electric storage and/or renewable 

generation resources in the emission rate calculation provided that: 

(i) The renewable generation resource and/or the electric storage resource must be 

directly connected to the same physical substation as the SCCT with which it is being 

averaged; or 

(ii) within one-half mile radius of the SCCT with which it is being averaged. 

(iii) All sources that are averaged under this compliance option must be under common 

control. 
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(3) The effective emission rate may be calculated by: 

𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑀𝑁𝑁𝑁𝑁𝑥𝑥 (i) 𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸𝐸 𝑅𝑅𝑅𝑅𝐸𝐸𝐸𝐸 = , where: 
𝑀𝑀𝑀𝑀ℎ𝐶𝐶𝐶𝐶+𝑀𝑀𝑀𝑀ℎ𝑆𝑆𝐶𝐶+𝑀𝑀𝑀𝑀ℎ𝑅𝑅𝑅𝑅 

(‘a’) MassNOx = NOx emissions (pounds) each day from all applicable SCCTs at 

the permitted facility. 

(‘b’) MWhCT = electrical energy delivered to the transmission and distribution 

system (in MWh) from applicable SCCTs at the permitted facility each day. 

(‘c’) MWhST = electrical energy delivered to the transmission and distribution 

system (in MWh) from storage resources over each day. 

(‘d’) MWhRE = electrical energy delivered to the transmission and distribution 

system (in MWh) from renewable generation each day. 

(4) If the owner or operator burns both gaseous fuel and liquid fuel during the same day, a 

facility electrical energy (MWh) weighted average must be calculated to determine a resultant 

mix fuel emission rate.   The mix fuel rate must first be calculated to determine the allowable 

emission rate and then calculated again to determine the actual mix fuel emission rate. 

(i) Allowable Mix Fuel Rate = 𝑅𝑅𝑀𝑀𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅+𝑅𝑅𝑀𝑀𝑅𝑅𝑅𝑅𝑁𝑁𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑁𝑁 where: 
𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅+𝑅𝑅𝑅𝑅𝑅𝑅𝑁𝑁 

(‘a’) RateG = Effective daily emission limit (lb NOx/MWh) burning gas as 

defined in 227-3.5(b) of this Subpart. 

(‘b’) RateO = Effective daily emission limit (lb NOx/MWh) burning oil as 

defined in 227-3.5(b) of this Subpart. 

(‘c’) GenG = electrical energy (MWh) generated burning gas each day 

(‘d’) GenO = electrical energy (MWh) generated burning oil each day 

(ii) Actual Mix Fuel Rate = 𝑅𝑅𝑀𝑀𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅+𝑅𝑅𝑀𝑀𝑅𝑅𝑅𝑅𝑁𝑁𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑁𝑁 where: 
𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅+𝑅𝑅𝑅𝑅𝑅𝑅𝑁𝑁+ 𝑅𝑅𝑅𝑅𝑅𝑅𝑅𝑅+𝑅𝑅𝑅𝑅𝑅𝑅𝐺𝐺 

(‘a’) RateG = lb NOx/MWh burning gas 
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(‘b’) RateO = lb NOx/MWh burning oil 

(‘c’) GenG = electrical energy (MWh) generated burning gas each day 

(‘d’) GenO = electrical energy (MWh) generated burning oil each day 

(‘e’) GenR = electrical energy (MWh) injected to the transmission and 

distribution system from renewable energy resources each day 

(‘f’) GenS = electrical energy (MWh) injected to the transmission and distribution 

system from electric storage resources each day 

227-3.6 Electric System Reliability 

(a) An SCCT may be designated as a reliability source by the NYISO or by the local 

transmission/distribution owner to temporarily resolve a reliability need. 

(b) A designated reliability source may continue to operate without complying with the applicable 

emissions limits of this Subpart until one of the following provisions are met: 

(1) a permanent solution is placed online as determined by the NYISO, the local 

transmission/distribution owner or the New York State Public Service Commission; or 

(2) two years after the designated compliance date under this Subpart has lapsed.   

(c) A designated reliability source may operate an additional two years without complying with the 

applicable emissions limits of this Subpart if: 

(1) the NYISO or transmission/distribution owner determines that the reliability need still exists, 

(2) the source is designated by the NYISO or the transmission/distribution owner as a reliability 

source, and 

(3) a permanent solution has been selected by the NYISO, the transmission/distribution owner or 

the New York State Public Service Commission and that solution is in the process of permitting 

or construction but not yet online. 
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227-3.7 Testing, monitoring, and reporting requirements 

(a) The owner or operator of each SCCT must measure or monitor daily NOx emissions in accordance 

with paragraphs (1) or (2) below. 

(1) Measure in accordance with the emission test requirements described in subdivision 227-

2.6(c) of Subpart 227-2 of this Title, or 

(2) Monitor with a CEMS as described in subdivision 227-2.6(b) of Subpart 227-2 of this Title or 

with an equivalent monitoring system acceptable to the Department. 

(b) The owner or operator of each SCCT must report operational data to the Department as part of their 

annual compliance report.  The report must be in a form prescribed by the Department. The operational 

data must include: 

(1) NOx emissions from each SCCT for each compliance period. 

(2) If the electric storage and renewable resources compliance option is used: 

(i)  daily electrical generation in MWh injected into the transmission or distribution 

system from each SCCT, electric storage resource, renewable generation resource, 

(ii) each hour of the 24-hour period which the electric storage resource is charged, 

(iii) each hour of the 24-hour period which the electric storage resource injects power into 

the transmission or distribution system, and 

(iv) each hour of the 24-hour period when a renewable generation resource injects power 

into the transmission or distribution system. 

(3) In the event that emissions of air contaminants in excess of any emission standard in this 

Subpart occur, the facility owner or operator shall compile and maintain records of the 

exceedance and notify the Department as soon as possible during normal working hours, but not 

later than two working days after becoming aware that the exceedance occurred. When requested 
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by the Department, the facility owner or operator shall submit a written report to the Department 

describing the malfunction, the corrective action taken, and an estimate of the emission rates. 

227-3.8 Severability 

Each provision of this Subpart shall be deemed severable, and in the event that any provision of this 

Subpart is held to be invalid, the remainder of this Subpart shall continue in full force and effect. 
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Notice of Adoption 

New York State Department of Environmental Conservation 

6 NYCRR Subpart 227-3, Ozone Season Oxides of Nitrogen (NOx) Emission Limits for Simple 

Cycle and Regenerative Combustion Turbines 

Pursuant to Sections 1-0101, 3-0301, 19-0103, 19-0105, 19-0301, 19-0303, 19-0305, 19-

0311, 71-2103 and 71-2105 of the Environmental Conservation Law (ECL), the New York State 

Department of Environmental Conservation (Department) hereby gives notice of the following: 

The Department has adopted new 6 NYCRR Subpart 227-3, “Ozone Season Oxides of 

Nitrogen (NOx) Emission Limits for Simple Cycle and Regenerative Combustion Turbines.” 

This regulation lowers the allowable NOx emission rates from simple cycle and regenerative 

combustion turbines during the ozone season.  The lower emissions from these sources will help 

address Clean Air Act requirements, ozone nonattainment and protect the health of New York 

State residents.  This regulation only applies to simple cycle and regenerative combustion 

turbines during the ozone season. This is not a mandate on local governments.  It applies to any 

entity that owns or operates a subject source. Further, the Department will submit Subpart 227-3 

to the United States Environmental Protection Agency as a revision to the State Implementation 

Plan for New York State. 

Documents pertaining to this adopted rule making can be found on the Department’s 

website at http://www.dec.ny.gov/regulations/propregulations.html#public. 

For further information regarding this regulation, contact: 

Ona Papageorgiou, P.E. 
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New York State Department of Environmental Conservation 

625 Broadway, 11th Floor 

Albany, NY 12233-3251 

(518) 402-8396 

E-mail: air.regs@dec.ny.gov 

Requests for information related to the SIP revision may be obtained from Robert D. 

Bielawa, P.E., NYSDEC Division of Air Resources, 625 Broadway, Albany, NY 12233-3251, 

Phone: (518) 402-8396, E-mail: air.regs@dec.ny.gov. 
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RULE MAKING 
ACTIVITIES 

Each rule making is identifed by an I.D. No., which consists 
of 13 characters. For example, the I.D. No. AAM-01-96-
00001-E indicates the following: 
AAM -the abbreviation to identify the adopting agency 
01 -the State Register issue number 
96 -the year 
00001 -the Department of State number, assigned upon 

receipt of notice. 
E -Emergency Rule Making—permanent action 

not intended (This character could also be: A 
for Adoption; P for Proposed Rule Making; RP 
for Revised Rule Making; EP for a combined 
Emergency and Proposed Rule Making; EA for 
an Emergency Rule Making that is permanent 
and does not expire 90 days after fling.) 

Italics contained in text denote new material. Brackets 
indicate material to be deleted. 

State Commission of 
Correction 

NOTICE OF ADOPTION 

Necessary Age for Admission to an Adult Lockup 
I.D. No. CMC-41-19-00002-A 
Filing No. 1151 
Filing Date: 2019-12-17 
Effective Date: 2019-12-31 

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: 
Action taken: Amendment of section 7501.1(c) of Title 9 NYCRR. 
Statutory authority: Correction Law, section 45(6) and (15) 
Subject: Necessary age for admission to an adult lockup. 
Purpose: To ensure that individuals under 18 years old are not admitted to 
an adult lockup. 
Text or summary was published in the October 9, 2019 issue of the Regis-
ter, I.D. No. CMC-41-19-00002-EP. 
Final rule as compared with last published rule: No changes. 
Text of rule and any required statements and analyses may be obtained 
from: Brielle Christian, NYS Commission of Correction, 80 S. Swan St., 
12th Floor, Albany, New York 12210, (518) 485-2346, email: 
Brielle.Christian@scoc.ny.gov 
Initial Review of Rule 
As a rule that does not require a RFA, RAFA or JIS, this rule will be 
initially reviewed in the calendar year 2024, which is no later than the 5th 
year after the year in which this rule is being adopted. 
Assessment of Public Comment 
The agency received no public comment. 

Department of Environmental 
Conservation 

NOTICE OF ADOPTION 

Set Nitrogen Oxide (NOx) Emission Rate Limits for Simple Cycle 
and Regenerative Combustion Turbines During the Ozone 
Season 
I.D. No. ENV-09-19-00015-A 
Filing No. 1156 
Filing Date: 2019-12-17 
Effective Date: 30 days after fling 

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: 
Action taken: Addition of Subpart 227-3 to Title 6 NYCRR. 
Statutory authority: Environmental Conservation Law, sections 1-0101, 
3-0301, 19-0103, 19-0105, 19-0301, 19-0303, 19-0305, 19-0311, 71-2103 
and 71-2105 
Subject: Set nitrogen oxide (NOx) emission rate limits for simple cycle 
and regenerative combustion turbines during the ozone season. 
Purpose: Reduction of nitrogen oxide (NOx) emissions from simple cycle 
and regenerative combustion turbines during the ozone season. 
Text or summary was published in the February 27, 2019 issue of the 
Register, I.D. No. ENV-09-19-00015-P. 
Final rule as compared with last published rule: No changes. 
Revised rule making(s) were previously published in the State Register 
on August 21, 2019. 
Text of rule and any required statements and analyses may be obtained 
from: Ona Papageorgiou, NYSDEC, Division of Air Resources, 625 
Broadway, Albany, NY 12233-3251, (518) 402-8396, email: 
air.regs@dec.ny.gov 
Additional matter required by statute: Pursuant to Article 8 of the State 
Environmental Quality Review Act, a Short Environmental Assessment 
Form, a Negative Declaration and a Coastal Assessment Form have been 
prepared and are on fle. 
Summary of Revised Regulatory Impact Statement 

The New York State Department of Environmental Conservation (DEC) 
is proposing 6 NYCRR Subpart 227-3, “Ozone Season Oxides of Nitrogen 
(NOx) Emission Limits for Simple Cycle and Regenerative Combustion 
Turbines.” The primary goal of this proposal is to lower allowable NOx 
emissions from simple cycle and regenerative combustion turbines during 
the ozone season. The lower emissions from these sources will help to ad-
dress Clean Air Act (CAA) requirements, ozone nonattainment and protect 
the health of New York State residents. This proposal is only applicable to 
simple cycle and regenerative combustion turbines. This is not a mandate 
on local governments. It applies to any entity that owns or operates a 
subject source. 

STATUTORY AUTHORITY 
The statutory authority for the promulgation of Subpart 227-3 is found 

in the New York State Environmental Conservation Law (ECL), Sections 
1-0101, 3-0301, 19-0103, 19-0105, 19-0301, 19-0303, 19-0305, 19-0311, 
71-2103 and 71-2105. 

LEGISLATIVE OBJECTIVES 
Article 19 of the ECL was enacted to safeguard the air resources of 

New York from pollution and ensure the protection of the public health 
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and welfare, the natural resources of the State, physical property, and 
integrating industrial development with sound environmental practices. 

NEEDS AND BENEFITS 
In March of 2008, the United States Environmental Protection Agency 

(EPA) lowered the eight-hour ozone National Ambient Air Quality Stan-
dard (NAAQS) from 0.08 parts per million (ppm) to 0.075 ppm.1 Subse-
quently, on October 1, 2015, the EPA signed a rule that lowered this stan-
dard to 0.070 ppm.2 Ozone NAAQS attainment status is demonstrated by 
measurements recorded from a monitoring network set up across the 
United States. 

EPA designated the New York-Northern New Jersey-Long Island-
Connecticut metropolitan area (New York metropolitan area, or NYMA) 
as a “marginal” nonattainment area for the 2008 ozone NAAQS effective 
July 20, 2012. On August 23, 2019 EPA reclassif ed the NYMA to “seri-
ous” nonattainment.3 The area was designated as “moderate” nonattain-
ment for the 2015 ozone NAAQS.4 NYMA monitors are currently report-
ing ozone concentrations of 0.082 ppm, well above the standard. 

Simple cycle and regenerative combustion turbines (SCCTs) sometimes 
referred to as peaking units, run to meet electric load during periods of 
peak electricity demand. They typically run on hot summer days when 
there is a strong likelihood of high ozone readings. Many peaking units in 
New York have high NOx emission rates, are ineffcient and are approach-
ing 50 years of age. It is diffcult to install after-market controls on most of 
these units because of their age and site limitations. 

New York must fulf ll its CAA “good neighbor” obligations which 
require states to include adequate measures in its state implementation 
plans (SIPs) prohibiting emissions of air pollutants “in amounts which 
will… contribute signifcantly to nonattainment in, or interfere with main-
tenance by, any other state with respect to” a NAAQS. In addition, New 
York must meet the 2008 and 2015 ozone NAAQS, for which the New 
York-Northern New Jersey-Long Island, NY-NJ-CT area is in 
nonattainment. 

Because high ozone days signif cantly impact human health in the 
NYMA and because older units signif cantly contribute on these days, 
DEC assessed the 99 high ozone days between 2011 and 2017. Analysis 
shown in Table 1. 

NOx Heat Input Gross 
(tons) (MMBtu) Load 

(MWh) 
Pre-1986 SCCT* 1,849 7,193,633 580,109 
Post-1986 SCCT* 73 6,908,887 1,040,831 
*Values are the sum of high ozone days 2011 - 2017 

Table 1: NOx emissions from NY SCCTs.5 

As demonstrated in Table 1, on high ozone days newer SCCTs produced 
64 percent of the electricity generated from SCCTs while emitting only 4 
percent of NOx emissions from these sources6. 

If the older sources were replaced with newer sources, the total NOx 
emissions from those older sources on the 99 high ozone days assessed 
would drop from the reported 1,849 tons to between 40 and 60 tons 
depending on eff ciency. This would result in an approximate 1,800-ton 
reduction of NOx emissions over those high ozone days. A reduction of 18 
tons of NOx emissions on an ozone season day would represent a reduc-
tion of over 10 percent of NYMA NOx emissions from the electricity gen-
eration sector and an overall reduction of 3.5 percent from all sources.7 

Electric Grid Reliability: 
To adequately assess future reliability needs associated with this rule 

making the Department is proposing that affected facilities submit compli-
ance plans by March 2, 2020 so that the New York Independent System 
Operator (NYISO) may include the compliance solutions selected by fa-
cilities in its 2020 Reliability Needs Assessment (RNA). 

Proposal: 
To address NOx emissions on high ozone days from SCCTs, DEC is 

proposing to develop a new regulation, Subpart 227-3, that will apply to 
SCCTs with a nameplate capacity of 15 megawatts or greater that inject 
power into the transmission or distribution systems. This regulation will 
phase in lower emission limits for NOx and will limit the current averag-
ing provision found in Subpart 227-2 during the ozone season. The sources 
subject to this proposal will continue to be subject to the requirements of 
Subpart 227-3 year-round. This rulemaking proposes additional require-
ments for SCCTs during the ozone season while allowing more fexibility 
outside of the ozone season. Black start resources, def ned in paragraph 
227-3.2(b)(1) of Subpart 227-3 as electric generating units used to bring a 
facility from shutdown to operational without reliance on external sup-
plies or the electrical system, will not be subject to Subpart 227-2. The 
requirements of the proposed rule are presented in the following 
paragraphs. 

Control Requirements: 
The NOx emission limits for SCCTs will be phased in as shown in 

Tables 2 and 3 below. These limits may be met by averaging SCCTs, 
electric storage resources and/or renewable generation resources on a 
facility-wide basis. 

By May 1, 2023 
NOx Emission Limit (ppmvd8) 

All SCCTs 100 

Table 2: NOx emission limits for SCCTs beginning 5/1/2023 

By May 1, 2025 
Fuel Type NOx Emission Limit (ppmvd) 

Gaseous fuels 25 
Distillate oil or other liquid fuel 42 

Table 3: NOx emission limits for SCCTs beginning 5/1/2025 
Also beginning May 1, 2023, SCCTs will only be able to average emis-

sions with other SCCTs at the facility or, if the facility opts to utilize the 
electric storage and renewable energy resources compliance option, then 
those SCCTs may also average with approved electricity storage or renew-
able energy resources during the ozone season. 

Compliance Options: 
Owners and operators may elect to meet the limits as proposed. To offer 

fexibility , this rule is proposing two additional compliance options: 
1) Owners and operators may elect an ozone season stop where it is re-

corded in the operating permit that the source may not operate during the 
ozone season. 

2) Owners and operators may elect to adhere to an output-based NOx 
daily emission rate that includes electric storage and renewable energy 
under common control with the SCCTs with which they are averaging. 

COSTS 
Older SCCTs are typically not conducive to the addition of retrof t 

control technology. DEC expects that most impacted facilities will choose 
to replace or shutdown the non-compliant older SCCTs. To estimate 
replacement costs DEC looked to information provided by the NYISO and 
Department of Energy’s Energy Information Administration (EIA). 

Table 4 presents costs developed by EIA and NYISO for full replace-
ment of an SCCT. 

Source Overnight Notes 
Cost ($/kW) 

EIA $1,054 - $1,5589 Range is specifc for the Long Island 
and New York City area and 
includes conventional and advanced 
combustion turbines. 

NYISO $1,314 - $1,35710 Range is specifc for the Long Island 
and New York City area and 
represents replacement with a dual 
fuel peaking turbine. 

Table 4: Estimated range of overnight costs for full replacement of an 
SCCT 

Most SCCTs have a capacity factor of less than 5 percent, meaning that 
they generate less than 5 percent of the electricity output that it is capable 
of generating. In addition, with the implementation of several New York 
State initiatives,11 demand for these units should continue to decline so the 
entire SCCT feet would likely not need to be replaced. 

Owners and operators may opt to install after-market emission control 
devices such as water injection technology. While costs vary widely 
depending on location, operation and siting, it has been reported to DEC, 
anecdotally, that the cost of adding after-market water injection to these 
older sources is approximately $2,000,000. Other sources report costs of 
$10,000 - $15,000 per megawatt,12 however, this data does not include in-
stallation and other associated costs. 

Cost of Nonattainment: 
This proposal is part of a suite of New York State efforts to bring the 

NYMA into attainment of the ozone NAAQS, in order to protect human 
health. EPA projected a wide array of benefts that would be realized on a 
national level, excluding California, if ozone attainment is achieved.13 

The human cost of nonattainment to New York State residents is presented 
in Table 5. 

Attainment Provides Prevention of: 
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Deaths from effects of ozone 13 - 22 
Deaths from effects of PM2.5 31 - 70 
Nonfatal heart attacks 4 - 36 
Hospital admissions & emergency room visits 134 
Acute bronchitis events 48 
Upper & lower respiratory symptom events 1,540 
Exacerbated asthma events 32,200 
Missed work & school days 26,320 
Restricted activity days 86,800 

Table 5: Summary of Total Number of Annual Ozone and PM-Related 
Premature Mortalities and Premature Morbidity: 2025 National Benef ts 
(adapted from EPA, 2015 RIA, p. ES-16) 

LOCAL GOVERNMENT MANDATES 
The proposed regulation does not contain a mandate on local 

governments. 
PAPERWORK 
This proposal will require each affected facility to submit a compliance 

plan to DEC. The compliance plan will state how each facility plans to 
comply with the new requirements. 

Those facilities required to meet new emission limits will be required to 
submit permit applications to modify their Title V or State Facility permits 
to incorporate the newly applicable requirements by the May 1, 2023 
compliance date. 

Subject facilities that do not use a continuous emissions monitoring 
system (CEMS) will be required to perform an emissions test to assure 
compliance with the applicable NOx emission limits. Every subject facil-
ity will be required to submit test protocols and test reports to the Depart-
ment for approval. 

DUPLICATION 
The proposed Subpart 227-3 does not duplicate or conf ict with any 

other state or federal requirements. 
ALTERNATIVES 
DEC considered two alternatives in assessing this proposal, leave the 

emission rates as they are and just lowering emission rate requirements. 
The frst option would leave New York open to CAA Section 126 petitions 
and if acted upon by EPA could require controls within three years. The 
second option does not allow for the compliance fexibility and reliability 
considerations included in the proposal that were developed during the 
stakeholder process. 

FEDERAL STANDARDS 
The proposed rule does not exceed any minimum federal standards. 
COMPLIANCE SCHEDULE 
March 2, 2020: All impacted sources must submit a compliance plan 

that must contain minimum data to demonstrate compliance will be 
achieved. 

May 1, 2023: First phase of NOx emission limits set at 100 ppmvd14 for 
all SCCTs. 

May 1, 2025: Second phase of NOx emission limits set at 25 ppmvd for 
gaseous fuels and 42 ppmvd for liquid fuels. 
——————————— 
1 73 FR 16436 (March 27, 2008), codifed at 40 CFR section 50.15. At-
tainment of the 2008 ozone NAAQS is determined when the fourth high-
est daily maximum 8-hour average ambient air quality ozone concentra-
tion, averaged over three year, is less than or equal to 0.075 ppm. 
2 80 FR 65292 (October 26, 2015). 
3 84 FR 44238 (August 23, 2019). 
4 83 FR 25776 (June 4, 2018). 
5 EPA Air Markets Program Data. https://ampd.epa.gov/ampd/. 
6 Percentages calculated from EPA Air Markets Program Data for days 
which exceeded the ozone NAAQS. https://ampd.epa.gov/ampd/. 
7 “New York State implementation plan for the 2008 ozone national 
ambient air quality standards.” http://www.dec.ny.gov/chemical/ 
110727.html. 
8 Parts per million on a dry volume basis at ffteen percent oxygen. 
9 EIA, Capital Cost Estimates for Utility Scale Electricity Generating 
Plants, November 2016. 
10 NYISO, Demand Curve Model – 2019-2020.xlsm. Retrieved (1/3/ 
2019) from: https://www.nyiso.com/search?time=last-year& 
sortField=_score&resultsLayout=list&q=Demand%20Curve%20 
Model%202016. 
11 Including energy effciency and energy storage targets, Reforming the 
Energy Vision and the Clean Energy Standard. 

12 The data provided only includes capital cost. “Gas Turbine 
Combustion.” Lefebvre & Ballal. CRC Press, April 26, 2010. 
13 Regulatory Impact Analysis (RIA) for the 2015 ozone NAAQS. 
14 Parts per million on a dry volume basis at ffteen percent oxygen. 
Revised Regulatory Flexibility Analysis 

The New York State Department of Environmental Conservation (DEC) 
is proposing new 6 NYCRR Subpart 227-3, “Ozone Season Oxides of 
Nitrogen (NOx) Emission Limits for Simple Cycle and Regenerative 
Combustion Turbines.” The primary goal of this proposal is to lower al-
lowable NOx emission rates from simple cycle and regenerative combus-
tion turbines (SCCTs) during the ozone season. 

EFFECT OF RULE 
DEC does not expect the requirements of this proposal to adversely 

impact employment opportunities with small businesses. Businesses and 
local governments subject to this proposed rule generate electricity that is 
injected into the electrical grid and those facilities are required to maintain 
generation compliant with reliability rules at the federal and state level. 
The facilities subject to the proposed rule are mostly large businesses and 
corporations. 

The proposed regulation does not contain a mandate on local 
governments. Local governments have no additional compliance 
obligations. There are two SCCTs that are owned by local governments 
that are listed in the table below. While these sources will be subject to the 
requirements of this proposal, they already comply with the lower NOx 
rates and so no changes will be required of the facilities. While the two 
sources will be required to submit compliance plans, as outlined below, 
their plan requirements are simplif ed because they already comply with 
the emissions limits. 

Facility Local Government 
Freeport Village of Freeport 
SA Carlson Town of Jamestown 

Table 1: Local Governments Subject to the Proposed Rule 
COMPLIANCE REQUIREMENTS 
On or before March 2, 2020: All impacted sources must submit a 

compliance plan that must, at minimum, contain: 
D Nameplate capacity; 
D Ownership; 
D A list of each emission source that includes identifying numbers such 

as facility number, source number and name; 
D A schedule outlining how the owner or operator will comply with the 

requirements set forth in the rule; 
D Which emission sources will install controls and what those controls 

will be; and 
D Which emission sources will be replaced or repowered. 
Effective May 1, 2023: The frst phase of NOx emission limits will be 

implemented during the ozone season and SCCTs will be limited to aver-
aging with other SCCTs, storage or renewable energy resources. The frst 
phase of emission limits will be: 

By May 1, 2023 
NOx Emission Limit (ppmvd1) 

All SCCTs 100 

Table 2: NOx emission limits for SCCTs beginning 5/1/2023 
Effective May 1, 2025: The second and f nal phase of NOx emission 

limits will be implemented during the ozone season as follows: 

Beginning May 1, 2025 
Fuel Type NOx Emission Limit (ppmvd) 

Gaseous fuels 25 
Distillate oil or other liquid fuel 42 

Table 3: NOx emission limits for SCCTs beginning 5/1/2025 
PROFESSIONAL SERVICES 
It is not expected that small businesses or local governments are likely 

to need professional services to comply with this rule. If an affected source 
currently utilizes professional services, such as consulting engineers, to 
comply with 6 NYCRR Subpart 227-2, they may continue to use those 
services to comply with the requirements of this proposal. 

COMPLIANCE COSTS 
Compliance costs discussed below are expected to impact larger power 

generation businesses, not small businesses or local governments. Discus-
sion on the compliance costs to large generation businesses follows. 

DEC is proposing to require each source owner to develop a compli-
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ance plan to demonstrate how they intend to comply with the proposed 
rule. The SCCTs installed prior to 1986 are typically not conducive to the 
addition of retroft control technology. As a result, DEC expects that most 
impacted SCCT owners will choose to replace or shutdown the non-
compliant SCCTs. To estimate replacement costs DEC looked to informa-
tion provided by the NYISO and Department of Energy (DOE), Energy 
Information Administration (EIA). 

The EIA describes overnight costs for electricity generating facilities as 
including2: 

D Civil and structural costs: allowance for site preparation, drainage, in-
stallation of underground utilities, structural steel supply, and construction 
of buildings on the site; 

D Mechanical equipment supply and installation: major equipment, 
including but not limited to, boilers, f ue gas desulfurization scrubbers, 
cooling towers, steam turbine generators, condensers, photovoltaic 
modules, combustion turbines, and other auxiliary equipment; 

D Electrical and instrumentation and control: electrical transformers, 
switchgear, motor control centers, switchyards, distributed control 
systems, and other electrical commodities; 

D Project indirect costs: engineering, distributable labor and materials, 
craft labor overtime and incentives, scaffolding costs, construction 
management start up and commissioning, and contingency fees; and 

D Owners costs: development costs, preliminary feasibility and 
engineering studies, environmental studies and permitting, legal fees, in-
surance costs, property taxes during construction, and the electrical 
interconnection costs, including a tie-in to a nearby electrical transmission 
system.3 

Table 4 presents the full overnight costs developed by EIA and NYISO 
for full replacement of an SCCT. 

Source Overnight Notes 
Cost ($/kW) 

EIA $1,054 - $1,5584 Range is specifc for the Long Island 
and New York City area and 
includes conventional and advanced 
combustion turbines. 

NYISO $1,314 - $1,3575 Range is specifc for the Long Island 
and New York City area and 
represents replacement with a dual 
fuel peaking turbine. 

Table 4: Estimated range of overnight costs for full replacement of an 
SCCT 

DEC believes that the entire capacity of generation will likely not need 
to be replaced. Most SCCTs have a capacity factor of less than 5 percent, 
meaning that they generate less than 5 percent of the electricity output that 
they are capable of generating. In addition, with the implementation of 
several New York State initiatives, including the State’s recently an-
nounced energy eff ciency and energy storage targets, Reforming the 
Energy Vision and the Clean Energy Standard, demand for these units 
should continue to decline. There are over 3,400 MW of SCCT capacity 
listed in the NYISO Gold Book6 that are older, pre-1986 SCCTs. 

Owners and operators may opt to install after-market emission control 
devices on sources that are unable to comply. Water injection technology 
is the after-market technology that a facility owner would likely consider 
for these older sources. The costs of adding after-market emission control 
devices varies widely depending on location, operation and land space 
availability. It has been reported to DEC, anecdotally, that the cost of add-
ing after-market water injection to one of these older sources is ap-
proximately two million dollars. Other sources discuss a cost of $10,000 -
$15,000 per megawatt,7 and many of the sources that would be impacted 
are 15 to 20 megawatts each. However, this data does not include installa-
tion and other associated costs. 

ECONOMIC AND TECHNOLOGICAL FEASIBILITY 
It is not expected that small businesses will need to comply with this 

proposed rule. As noted above, the two local governments subject to the 
emission limits already comply. This is not a mandate on small businesses 
or local government. 

MINIMIZING ADVERSE IMPACT 
To minimize any adverse impacts DEC is proposing a phase-in of 

requirements as well as a reliability provision. The phase-in of require-
ments allows for power companies, with affected sources, to plan over a 
longer term. In addition, DEC is proposing several compliance options to 
offer compliance fexibility: 

1) Owners and operators may elect an ozone season stop where it is re-
corded in their operating permit that the source may not operate during the 
ozone season. 

2) Owners and operators may elect to adhere to an output-based NOx 
daily emission rate that includes electric storage and renewable energy 
under common control with the SCCTs with which they are averaging. 

SMALL BUSINESS AND LOCAL GOVERNMENT PARTICIPA-
TION 

DEC participated in several stakeholder meetings including those for 
impacted facilities and local environmental justice groups over a period of 
eighteen months. In addition, DEC posted a stakeholder outline on the 
DEC website to encourage stakeholder participation and comment.8 

SCCTs, as applicable in this regulation, are electric generating sources and 
not considered small businesses. Sources identif ed to be government 
owned already comply with the proposed standard and had the opportunity 
to participate in the stakeholder process. 

CURE PERIOD OR AMELIORATIVE ACTION 
No additional cure period or other opportunity for ameliorative action is 

included in Subpart 227-3. This proposal will not result in immediate 
violations or impositions of penalties for existing facilities. To help reduce 
immediate impacts on affected sources, Subpart 227-3 requires a compli-
ance plan due on March 2, 2020 followed by reduced NOx emission limits 
phased-in frst on May 1, 2023 and later on May 1, 2025. This will allow 
owners and operators of affected sources time to comply with the proposed 
Subpart 227-3. 

INITIAL REVIEW 
The initial review of this rule shall occur no later than in the third 

calendar year after the year in which the rule is adopted. 
——————————— 
1 Parts per million on a dry volume basis at ffteen percent oxygen. 
2 Overnight costs include the costs for the physical power plant assum-
ing it can be built overnight. As a result, interest on loans are not factored 
into the cost estimates. 
3 EIA, Capital Cost Estimates for Utility Scale Electricity Generating 
Plants, November 2016. 
4 EIA, Capital Cost Estimates for Utility Scale Electricity Generating 
Plants, November 2016. 
5 NYISO, The New York Installed Capacity (ICAP) market Working 
Group. Available here: http://www.nyiso.com/public/markets_operations/ 
market_data/icap/index.jsp. 
6 NYISO, 2017 Load and Capacity Data. 
7 The data provided only includes capital cost. “Gas Turbine 
Combustion.” Lefebvre & Ballal. CRC Press, April 26, 2010. 
8 https://www.dec.ny.gov/chemical/113887.html 
Initial Review of Rule 
As a rule that requires a RFA, RAFA or JIS, this rule will be initially 
reviewed in the calendar year 2022, which is no later than the 3rd year af-
ter the year in which this rule is being adopted. 
Assessment of Public Comment 

A total of thirteen comment letters were submitted by the public in re-
sponse to the Department’s revised proposed rule for regulating simple 
cycle and regenerative combustion turbines, often referred to as “peakers” 
(Subpart 227-3). This document summarizes those comments into eight 
sections and provides the Department’s response. 

General Comments 
The Department received general comments in support of the regula-

tion as well as urging the Department to keep the schedule as outlined in 
the regulation. The Department thanked those commenters and agrees that 
the schedule should not be delayed. 

Black Start Resources 
Four commenters asked for the Department to clarify that a “black start 

resource” may only operate when testing or bringing a facility from 
shutdown to operational without the reliance on external supplies or the 
electrical system. The Department believes that the defnition, as written, 
conveys this intention. More specif cally, one commenter asked if it was 
allowable for a black start resource to operate for testing and maintenance 
purposes and the Department replied that it was. 

Energy Storage & Renewable Energy 
There were several comments that focused on the energy storage and 

renewable energy provision of the regulation. Specifcally , one commenter 
stated energy storage as a replacement for a particular simple cycle 
combustion turbine (SCCT) may be inadequate to meet reliability require-
ments in some locations. The Department has worked with the New York 
Independent System Operator (NYISO), the Department of Public Service 
(DPS) and the New York State Energy Research and Development Author-
ity (NYSERDA) to develop a regulation that considers emissions reduc-
tions as well as reliability. As a result, the Department expects a variety of 
compliance solutions which may or may not include storage as a partial 
replacement. 

Another commenter expressed concern with the NYISO Buyer-Side 
Mitigation (BSM) process impacts on allowing storage resources in to the 
market and requested that the regulation allow the Department to overrule 
a reliability determination. The Department believes that the current 
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language is adequate and will not overrule a reliability determination made 
by the NYISO or transmission/distribution utilities. The BSM process 
tests are in place to “… provide the means for the ISO to mitigate the mar-
ket effects of conduct that would substantially distort competitive 
outcomes in the ISO Administered Markets, while avoiding unnecessary 
interference with competitive price signals.1” Based on consultation with 
the NYISO it is the Department’s understanding that those SCCTs that are 
planned for retirement will not be included in the BSM test for storage 
projects. 

Three commenters did not believe that energy storage or renewable 
energy resources should be required to be directly connected to the same 
substation or within a half-mile radius of the SCCT with which it is being 
averaged. The Department worked extensively with stakeholders to 
develop the language in the proposal and believes it to be the best balance 
of the issues discussed as to where to allow renewable and storage re-
sources to be sited under this compliance option. Please see previous As-
sessment of Public Comment dated August 21, 2019 for more detail. 

Emissions Averaging 
A commenter stated that data from facilities that average emissions 

over a 24-hour period should be made publicly available so that interested 
members of the public may evaluate how facilities are utilizing the renew-
able energy and energy storage averaging compliance option. The Depart-
ment does not plan on posting average emissions on the Department’s 
website, however the Freedom of Information Law (FOIL) request pro-
cess is available to all individuals seeking information from the 
Department. 

There were questions regarding the calculation of average emission 
rates under different scenarios. The Department responded with direction 
to the formulas for calculating average emission rates which are set forth 
in paragraph 227-3.5(b) and averaging options defned in 227-3.5(a). 

A commenter also asked if the emission limits in 227-3.4(a) are based 
on a one-hour average or a daily average when using CEMS? The Depart-
ment responded that emission limits set in subdivision 227-3.4(a) are based 
on a one-hour average consistent with previous reporting requirements 
under subdivision 227-2.4(e). 

Emissions during Startup and Shut down of SCCTs 
One commenter stated that the rule should be revised to clarify that 

compliance with the emission limits will be at steady state operations and 
not include startup and shutdown. 

The Department responded that compliance with Subpart 227-3 is con-
sistent with the compliance requirements in Subpart 227-2 which SCCTs 
are already complying with. The testing methodology for stack tests 
requires the measurement of emissions at normal operating conditions 
(steady state). 

Compliance Plans 
A commenter asked for a defned process for how compliance plans are 

structured and processed. The Department responded that the require-
ments for compliance plans are presented in Section 227-3.3. The Depart-
ment will make the compliance plans available to the NYISO to inform 
the 2020 Reliability Needs Assessment (RNA) once they have been 
received and processed. It is the Department’s understanding that the 
NYISO, transmission/distribution owners and others will use the informa-
tion in the compliance plans to inform their work on the RNA. 

One commenter recommended that the Department post all of the fled 
compliance plans on the Department’s website immediately upon receipt. 
The Department does not plan on posting f led compliance plans on the 
Department’s website, however, pursuant to the FOIL anyone interested in 
this information may fle a FOIL request with the Department. 

To comply with the regulation, affected source owners must submit a 
compliance plan by March 2, 2020. The Department expects the NYISO 
to use these plans as inputs to their 2020 RNA. To ensure the RNA is based 
on accurate information, the Department requires that compliance plans 
not be amended after submittal. Some stakeholders asked if they compli-
ance plans may be changed or updated based on designations or other 
activity. The March 2, 2020 date for submitting compliance plans cor-
responds with NYISO’s 2020 RNA schedule. The Department will accept 
compliance plans through March 2, 2020 and expects that the NYISO will 
use these compliance plans in the development of the 2020 RNA. 

Reliability 
The regulation offers a reliability extension to ensure that the reliability 

of New York’s electric grid is not adversely impacted by the rule. Some 
commenters asked that the Department revise the regulation to give the 
Department the authority to override the NYISO and transmission/ 
distribution operator determination of reliability. The Department 
conducted a thorough stakeholder process and as a result of that process 
the Department will rely on the expertise of those responsible for reli-
ability planning to determine if a source is a reliability resource. The 
regulation does not provide language allowing the Department to overrule 
a reliability determination made by the NYISO or transmission/distribution 
utilities. 

Rule Making Activities 

One commenter stressed the importance of the Department recognizing 
the NYISO’s fnding that replacement generation resources are necessary 
and needed within the New York City Load pockets beginning in 2023. 
The Department understands that reliability is of concern and as a result 
provided several compliance options in this rulemaking to ensure that 
replacement of these high emitting sources may be removed and replaced 
with cleaner or non-emitting sources without adversely impacting grid 
reliability. 

A commenter stated that with the advent of the Climate Leadership and 
Community Protection Act (CLCPA), the reliability provision alone will 
be insuffcient without other mechanisms within the Department’s control 
and working with the NYISO to support a market-based response to the 
reliability needs. The Department disagrees and believe that suff cient 
mechanisms are in place to maintain reliability while reducing NOx 
emissions. The Department worked extensively with the NYISO, DPS and 
NYSERDA to ensure that both emissions reductions are achieved and that 
system reliability is maintained. 

Emission Limits 
A commenter asked if the calculation for a source which would be able 

to meet the lb/MWh limitations using the equations provided and counting 
zero for MWhST and MWhRE, are the lb/MWh compliance options avail-
able for SCCTs at facilities which do not utilize electric storage or renew-
able energy resources? No, Subdivision 227-3.5(b) offers the lb/MWh 
calculation available to those sources which average with electric storage 
and/or renewable energy resources. 

Beyond the Scope 
One comment was received beyond the scope of the regulation where a 

commenter stated that because of CLCPA and other impacts on energy 
generation it will be necessary for the NYISO market to appropriately 
ref ect the window in which a new peaking unit must recover its 
investment. 
——————————— 
1 NYISO. July 26, 2019 presentation: https://www.nyiso.com/ 
documents/20142/7768815/BSM%20Information%20Session%20 
Slidedeck%20(f nal)%2020190726.pdf/a7c1271a-ce71-2d39-c0cd-
ce3c361b6d8b 

NOTICE OF ADOPTION 

Regulate Volatile Organic Compounds (VOCs) in Architectural 
and Industrial Maintenance (AIM) Coatings 
I.D. No. ENV-10-19-00003-A 
Filing No. 1144 
Filing Date: 2019-12-12 
Effective Date: 30 days after fling 

PURSUANT TO THE PROVISIONS OF THE State Administrative Pro-
cedure Act, NOTICE is hereby given of the following action: 
Action taken: Amendment of Parts 200 and 205 of Title 6 NYCRR. 
Statutory authority: Environmental Conservation Law, sections 1-0101, 
3-0301, 3-0303, 19-0103, 19-0105, 19-0107, 19-0301, 19-0302, 19-0303, 
19-0305, 71-2103 and 71-2105 
Subject: Regulate volatile organic compounds (VOCs) in architectural 
and industrial maintenance (AIM) coatings. 
Purpose: To set new and lower VOC limits for certain coating categories. 
Update categories and methods. 
Substance of f nal rule: Architectural and industrial maintenance (AIM) 
coatings, commonly referred to as paints, release volatile organic 
compounds (VOCs) into the atmosphere. VOC content is regulated in Part 
205 for 52 coating categories. The major revisions to this proposal are to 
reduce the VOC limit on 12 coating categories, create VOC limits for 12 
additional coating categories, eliminate 15 coating categories and elimi-
nate the quart exemption. This proposal applies to any person who sup-
plies, sells, offers for sale or manufactures architectural coatings for use in 
the State of New York. 

Changes to Section 205.1, Applicability: The proposed revisions 
remove the exemption provided to coatings sold in one liter (1.057 quart) 
containers for f oor coatings and also includes a language to prevent 
bundling of quart containers in a larger pail to be combined for use. This is 
often referred to as the “quart exemption.” 

Changes to Section 205.2, Defnitions: Transitional language was added 
to all defnitions which are proposed to be changed. The defnitions contain 
language stating that categories eliminated on January 1, 2021 will be 
absorbed by another category. 

The Department is also revising Section 205.2 by: 
D The following categories were eliminated from Part 205: antenna 
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