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STATE OF NEW YORK
DEPARTMENT OF ENVIRONMENTAL CONSERVATION

“"------V“——----“ ------------------------ -X
: In the Matter
of

the Petltlon by

I'I‘HE CATSKILL CENTER FOR CONSERVATION AND : DECLARATORY
DEVELOPMENT, INC., CATSKILL MOUNTAIN RULING
CHAPTER - TROUT UNLIMITED, INC., PHOENICIA : RN
' FISH AND GAME ASSOCIATION, INC., AND DEC 17-03

: THEODORE GORDON FLYFISHERS, INC.

for a Deciaratory Ruliné pursuant to the
State Administrative Procedure Act, §204,
and 6 NYCRR §619.1
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INTRODUCTION

The above petitloners have requested that the Departm: nt of
'Environmeqtal Conservation ("DEC") issue a Declaratory Ruling
?concerhiné the applicability of certain State water qgglité
;standards;and criteria to a state of facts for purpéééé of State
cert1ficatlon to the Federal Energy Regulatcry Commission, under
5401 of the Clean Water . Act ("CWA"), and for purposes of the
.SCaCe Pollutant Discharge Elimination System ("SPDES") under

. §17- 0803 of the Environmental Conservation Law ("ECL").

For the sole purpose of issuing this Declaratory Ruling, DEC
iwill assume the facts as set forth in the petition to be correct,
»iwithouc aﬂy formal determination as to their accuracy. We take
!chis posiﬁion for two reasons. First, because the State Adminis-

trative Procedure Act ("SAPA") and DEC regulations concerning
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tion fbr ﬁor procedures for the determination by DEC of the

faccuraty of facts allegéd in a petition for a Declaratory Ruling.

‘for a beclératory Ruling to the discretion of the agency, 6 NYCRR

H H .
Secoqd, whereas §204 of SAPA leaves a response to a request

Part 619 Qf the DEC regulations mandates a response, presumably
even when %ssencial facts cannot be determined.

i It is noted that the hearings now underway before the

Federal Energy Regulation Commission ("FERC") will produce a
rgcord whlch FERC will and DEC can use to determine the actual
facts.: : Paragraph 4 of the Memorandum of Understanding between
PASNY and DEC dated May 22, 1978, specifically states that a DEC
hearing on the 401 certlflcatlon, if any, will be held subsequent
| to the’ FERC hearing, and that any portion of the FERC hearing
record relevant to the §401 certification can be offered into

evidence qt the DEC hearing. e

FACTS N

Ob Ma} 26, 1977 thé Power Authority of the State of New York
("PASNY") Eubmitted a revised application to the Federal Engergy
Regulaﬁorinommission (iFERC") for a license to construct a
pumped;stqfage‘power project at Prattsville, New York ("Pratts-
ville Proj§CC"). On or ‘about May 27, 1977 PASNY applied to DEC
for ce?ciéicacion of the Prattsville Project pursuant to §401 of

the CWA (33 U.S.C. §1341).

i

‘Declar3to;y Rulings (6 NYCRR Part 619) provide neither authoriza- .

i
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On Méy 22, I978@DE& and PASNY entered into a Memorandum of
Underscanding that provxdes, in pertinent part, for DEC to
postpone action on the PASNY request for Prattsville Project
;cercificagion until after completion of the FERC licensing
hearing. f f

fhe proposed Prattéville Project would utilize the existing
Schohirie;Reservoir and;a new upper reservoir on Dog Hill. The
SchohérieéReservoir is éart of the Catskill water supply system
of the City of New York. Water for the City of New York passes
from éhe échoharie Resefvoir through the Shandaken Tunnel to the

Esopué Créek, then into:the Ashokan Reservoir.

i Dﬁriﬁg the pnmpingtcycle when demand for electricity is
;slack ?water from the Schoharie Reservoir would be pumped to the
' Dog Hill geservoir for storage. During the generat&ng Sycle,

{ when démaﬁd‘for electricity is high, water would be alléﬁed to
irun from fhe Dog Hill Réservoir down through a shafqéfﬁhrough

turblnes,fand then be dlscharged from a tailrace back into the

h]

:Schoharle ‘Reservoir. i .
i The Schoharle Reserv01r is a Class A water (6 NYCRR §879.6,
Icem #5). é The section of the Esopus Creek between the Shandaken
'TunneL Ouﬁlet and the Aékokan Reservoir is a Class A water

(6 NYCRR §862.6, Item £555) and is subject to the Standard A(T)

for trout iwater.
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| QUESTION I

] .
Whether the discharge of water from the proposed upper
(Dog Hill) reservoir during the generating cycle would
be a "discharge iato the navigable waters" resulting
from operation of the Prattsville pumped storage
facility and therefore a discharge subject to §401
certification? ‘

The discharge from the tailrace into the Schoharie Reservoir

‘during'thé operation offthe,Prattsville pumped storage facility

is a disch?rge'into nav{gable waters, and therefore a discharge
subject to a §401 certification.
T&o qhescions are apparently being asked. First, whether

the Schoha}ie Reservoir is navigable water under the CWA.

,Secondi wh?cher for purﬁbses of §401 certification, can there be

 any water ﬁuality determination in the_absence of a discharge of

a pollﬁtan¥.

The a%swer to the first question is that the Schoharie
Reservoir ;s a navigablé water under the CWA. Sectioq2502£7) of
the CWA [3?3 U.S.C. §1362(7)l defines "navigable wace\fé;' broadly,

and case léw has .sustained this interpretation, NRDC v. Callaway,

392 F. Supp. 685 (D.C., 1975). 1In addition, DEC and PASNY, by
entering into the Memorandum of Understanding on May 22, 1978,
coneerhingfposcponementTof the DEC consideration of the certifi-
cation, ha;e in effect stated that the Schoharie Reservoir is a
navigable %ater.

Second, a dischargé for the purpose of a 401 certification

is anyfdishharge, not oﬁly a discharge which contains a pollutant.:
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| The quéscibn under §401 is not whether a discharge of a pollutant

will ogcursbut whether hhere will be an impact on water quality

 standards ﬁue to a discharge.

é ; This ;onclusion is reached because under §401 of the CWA, a
cercifica;ion is needed for "any discharge" into the navigable
waterways hoc only the Jdischarge of a pollutant”. The statute
(33 usC §1341) states that a 401 certification is needed for "any
activihy ihcluding, but not limited to, the construction or

operation of facilities, which may result in any discharge into

the navigahle waters...." (Emphasis added.) The use of the

phrase "any discharge" indicates that all discharges fall under

the 401 prbgram not just a discharge of a pollutant. The word
3"discharge% is defined in §502(16) of the CWA, 33 USC §1262(16),
' :

|as foliows 'the termm 'dlscharge when used without qualiflcation

I} AN

‘includes a discharge of ‘a pollutant, and a discharge of pollutants’

(empha31s added) Thus, "discharge', when used alone, has a

wader meanlng than merely "discharge of a pollutanc

The result is that under a §401 certifibation the inquiry is

{not whether there is a pollutant and thus a water quality impact
| but whether water quallty standards could be violated regardless
i
l

of the mechanlsm of such violation.

QUESTION II

If question I is answered in the affirmative, then for
purposes of certifying compliance with §§301, 302 and
303 of the Clean Water Act, would that discharge be a
thermal discharge if:

i
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A. with reference to 6 NYCRR §704.2(a)(l), it
caused a disruption of the natural seasonal cycle of
the Schoharie Reservoir?

3. with reference to 6 NYCRR §704.2(b)(3)(1), it
caused the surface water temperature of the Schoharie
Reservoir to be increased?

C. with reference to 6 NYCRR §704.2(b) (3)(ii),
the Schoharie Reservoir is subject to stratification as
defined in Part 652 and the discharge caused a rise in
the temperature of portions of the Schoharie Reservoir
other than the epilimnion?

Quesﬁion II, in three variations, essentially asks whether
for purpoées of §401 certification the discharge from the upper
rgservoiriCO the Schoharie Reservoir would be a thermal discharge.
Since thefe is no allegation that "heat" is contained in the

dischargef the answer could depend on whether a thermal discharge

tis deflned by its content or its effect. DEC concludes, however,

| that even if heat were not added to the discharge this ls not

determinative since a thermal dlscharge is defined by its effect.
Consequently, this discharge from the upper reservoir*'because of
its effect is a chermal discharge and the water anlity standards
for thermal discharges (6 NYCRR 704) apply Ln the §401 certifica~
tion process

"Thermal discharge", although not defined in Part 704
(Criteria:Governing Thermal Discharges), is defined in 6 NYCRR

§?01.1K1)ias "one which%results or would result in a temperature

change.ofzthe receiving ‘water". Since a thermal discharge‘is not

| defined in terms of itsicontents or as a temperature differential

between the discharge itself and the receiving stream, but is
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defined in;terms of its thermal effect on the receiving stream,
conseqﬁentiy the three épecific questions must be answered in the
afftrmétiv; with some qualifications.

The first specific question, whether a thermal discharge
'would ;esu}t if the diséﬁarge caused a disruption of the natural
seasonél c}cle of the receiving body [§704.2(a)(1l)] must be
answered iﬁ the affirmaﬁive, without, of course, making a factual
determinat}on at this cime of what constitutes the natural
seasonal c&cle or that such disruption will occur in the
Pratcsville Project.

The second specific question under Question II, whether the

discharge would be a thermal discharge if it caused the surface

water of the receiving body to be increased [§704.2(b)(3)(1)]
1must also be answered in the affirmative since any temperature
ichange in the surface water of the receiving body c&nst;;uces a
ithermal di%charge. However, it must be noted that quét the
icited érit%ria, §704. (b)(3)(i), only an increase of 3°F or
igreater in the surface water temperature of a2 lake constitutes a
IVLolatmon af the crLteria in the surface water and could lead to
idenlalvof 5401 certiflcation. Again, this constitutes no factual
gdeterminat}on by DEC atithis time that, as a result of the
Prattsville Project, the surface water of the Schoharie Reservoir

will be inbreased. It also assumes that no modification of the

criteria is granted under §704.4.




! |
T@e chttd specific auestion under Question II, whether the
discha#ge ?ould be a thermal discharge if the temperature of
;portioﬁs of the Schoharie Reservoir other than the epilimnion
were raised, must also bé answered in the affirmative. Any |
;cemperacur% rise in any part of a lake other than the epilimnion, ‘
;regardlesséof its magnitude, constitutes a thermal discharge, and
a violétiaﬁrof the specific criteria of Part 704. Again, this
does not cénsciCute,a fa;tual.determination that such will happen
in the:Schéharie Reservoir. It also assumes that no modification

lof che-cri?eria is grantéd.

1
§

QUESTION III

If quéstion I is answered in the affirmative, then for
purposes of certifying compliance with §§301, 302 and
303 of the Clean Water Act, would a discharge at a :
temperature over 70°F (6 NYCRR §704.2(b)(2) (1)) from e
the Shandaken Tunnel into Esopus Creek as a result of .
project operation or a discharge from the Shandaken
Tunnel into Esopus Creek that, as a result of project
operation, raised the Esopus Creek temperature'by more !
than 2°F (6 NYCRR §704.2(b)(2)(ii)) be an impairment of i
the b%st usage of the Esopus Creek under 6 NYCRR :
§701.2? : N

Question III is twogquestions ~-- whether the best usage
(water:quaiity standards} of the Esopus Creek would be impaired
by, fi#st,:a discharge of 70°F into the Esopus and second, a rise
in temperature of the Es;pus of more than 2°. The answer to both
questions is yes, assuming that no modification to the criteria
is grahcadé ‘ »

A‘con;idetacion of the impact of a discharge on water

'quality sténdards under‘§401 of the CWA is not restricted only to




the water éuality standard at the point of discharge, but to all
water quality standards that could be impacted, and thus all
downstream water quality standards. This is expressly stated in
6 NYGRR 701 2(a). Gonseguently if, due to the operation of the
Prattsyille Project, theidownstream discharge from the Shandaken
Tunneltis éreater than 7b°F or raises the Esopus Creek tempera-
ture more than 2°F (from June through September) then an impair-
ment of che best usage of the Esopus would occur since at least
-the water quality criteria of Class A(T) would be violated.
Wbether the water quality standards are violated (thus resulting

in an impairment of the best usage of the Esopus) depends upon

| whether or%not a modification of the criteria set forth in 704.2

and 704.3 ﬁas been requé}ted and granted as provided in 704.4.
: ; :

S,

. QUESTION 1V

Whether the discharge of water from the Shandakern’

Tunnel into the Esopus Creek, as modified by project
construction or operation would be "a discharge into

the navigable waters" resultlng from construction or
operation of the Prattsville pumped stqrage facility

! and therefore a discharge subject to §401 certification?

i Questlon Iv, whether the discharge of water from Shandaken
lTunnel after constructlon and operation of the prOJect is a
!discharge into navigable waters for the purpose of §401 certi-
lfication is answered in the negative as phrased. Unlike the

dlscharge from the upper reservoir into the lower reservoir,
iwhich discharge would be created by the project, there currently

Iexists a discharge by the City of New York through the Shandaken
| ;
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Tunnel . Thac discharge could be modified by the Prattsville
Project 81nce the project could alter the background condition of
water ence;ing the intake of the Shandaken Tunnel in the Schoharie
Reservoir. Although a discharge from the Shandaken Tunnel as _
modifiéd by the Prattsville Project is technically not a discharge
from the p?oject, nevertheless; as explained in the answer to
Question I&I, the water ﬁuality effects downstream in the Esopus

‘must also be considered.:

. QUESTION V

if quescion IV is answered in the affirmative, then for
purposes of certifying compliance with §§301, "302 and
303 of the Clean Water Act, would the discharge of
water from the Shandaken Tunnel into Esopus Creek be a
Chermal discharge if:

A. with reference to 6 NYCRR §704.2(b)(2) (i), as
a result of project operation the temperature of the
discharge exceeded :70°F?

'B. with reference to 6 NYCRR 5704 2(b) (2) 1),
as a result of project operation the dlschargefraised
the cempetaCure in Esopus Creek? .

——
[

| The firsc part of Questlon V asks whethér thé discharge from

the Sh?ndaken Tunnel woﬁld be a thermal discharge 1f as a result

of projecé operation the discharge into the Esopus exceeded 70°F

is answered in the same ‘manner as Question IV because the down-
stteam'waéer quality impacts of an upstream discharge must be
‘constdered pursuant to 6 NYCRR 701.2 although technically the
;"dischargé“ itself does;noc extend beyond the entry point (plus

mixing zoée) of the receiving stream. Thus if there is any
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'temperaturE~change in the Esopus then a 'thermal discharge" has
occurred at the tailrace of the project in the Schoharie Reservoir
(sincejthat is where thejdischarge enters waters of the State)
 and the ef?ects of that ﬁiécharge.have extended downstream to the
|Esopus., A;d if, as a result of project operation, the tempera-
ture of the‘weter exiting the Shandaken Tunnel into the Esopus
exceeded 70°F, then the triteria for the thermal standard has
been e#ceeded.

The second part of Question V, which asks whether the

[dlscharge ftom the Shandaken Tunnel would be a thermal discharge

if as a re'sult of ptoject operation the discharge raised the

tempetature‘of the Esopus, is also answered in the affirmative

|because the downstream water ‘quality impacts of an upstream
fdlscharge must be considered, pursuant to 6 NYCRR 7q1.2i‘a1though
iCechnlcally the 'thermar discharge"” itself does not exteed.beyond
| the entry point (plus mlxing zone) at the rece1v1ng stream. The
only qualiflcatlon is chat the temperature rise -in the Esopus, as
a result of project operation, must be at least 2°F from June
through Seitember for aﬁy violation of the thermal water quality

¢riteria to occur.

QUESTION VI

Whether the discharge of water from the tailrace
tunnels into the Schoharie Reservoir during the gen-
erating cycle would be subject to Title 8 of the
Environmental Conservation Law (SPDES), and to §17-0803
in particular if:

H
¥
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A. with reference to 6 NYCRR §704.2¢a)(l), it
caused a disruption of the natural seasonal cycle of
the Schoharie Reservoir?

' B. with reference to 6 NYCRR §704.2(b)(3)(1), 1
caused the surface water temperature of the Schoharie
Reservoxr to be increased?

. wich reference to 6 NYCRR §704.2(b) (3)(ii),
| the Schoharie Reservoir is subject to stratification as
! defined in Part 652 and the discharge caused a rise in
7 the temperature of portions of the Schoharie Reservoir
other than the epilimnlon7
PuCC1ng aside for a moment the specific question of the
necessity for a SPDES permit in the presence of a thermal dis-
charge, Qu?stion VI in a more general form asks whether a SPDES

'permit?is necessary for the discharge of water from the tailrace

Wtunnel of the Prattsville Project into the Schoharie Reservoir.

|The answer is yes.

| f
Under the ECL, a SPDES permit is necessary under the circum=-

istances sec forcth in §§17 0803 or 17-0701.1 Under an analysis of
’517 -0701. 1 a the agency concludes that the release of water from

'the tallrace into the Schoharie Reservoir is a discharge of

5industria1.waste through an outlet or pointxsource into the

|

iwaters of the State, even though the facts as presented fail to

gidentify { specific pollutant.

i Section 17-0701.1.5 requires a SPDES permit to use "any
EoutLet‘or%point source for the discharge of sewage, industrial

'waste, or other wastes or the effluent therefrom, into the waters
of this sfate M
Cunsequencly, the questlon then is whether the discharge of

lwater from the tailrace is the discharge of "industrial waste"
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i
and che agency concludes that it is. The definition of "indus=-
trial éaste", for purpose of Title 7 of Article 17, is found in

§17-0701.2.a:

‘ "Industrial waste" means any liquid, gaseous,
solid or waste substance or a combination €hereof
resulting from any process of industry, manufacturing,
trade, or business or from the development or recovery
of any natural resources, which may cause or might
reasonably be expected to cause pollution of the waters
of the state.

Under this definicion che water discharged from the tailrace is
a liquid resultlng from a process of industry or manufacturing
(electric power generation). It is in essence the by-product

from the process of generatlng electricity after extracting the

power of the water. :
| !

; waever, the analyeis is not complete, under the above

deflnitlon without a determlnatlon that the substance ‘may cause

o,

'or might reasonably be expected to cause pollution of the waters

.‘-F

~ ¢

' of the state
; Pollution can be defined both generally and specxfically
iFitsc of all, and generally pollution is dafined for purposes
'of the ECL, as "the presence in the environment of conditions
:and/or contaminants in quantltles of [or?] characteristics which
iare or may be injurious: to human, plant or animal life or to
Qproperty or which unreasonably interfere with the comfortable
enJoyment;of life and property throughout such areas of the state
as shall be affected thereby.” ECL §1-0303.19 (emphasis added).

‘Polluﬁiongis thus not oﬁly defined as the presence of contami-
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nancs,;butjalso the presence of conditions not previously existing
»and,which ?onditions may not be related or caused by the addition
of contaminants.

More ‘specifically, when focusing on waters of the State,

 of theaECﬁ requires chaﬁ water quality standards 'shall prescribe
 what qﬁalfties and properties of water shall indicate a polluted

"

condltion of the waters of the state.... Consequently, an
industrial waste (discarded water) which may cause or might
peasonablx cause a violation of water quality standards falls
under SPDiS regulation.

Ques@ion VI now foéuses on the thermal aspects of water
qualit} sﬁandards and the following analysis indicates that since
|therma1 water quality standards for the Schoharie Reservoir
(Class A) ‘could potentially be violated by the discharg;‘then
VSPDEb—applies, regardless of the existence of an idqgﬁifiable
pollutancf '

The échoharie Resefvoir is Class A wate¥s. The water

§quali;y séandards for Ciass A standards are found in 6 NYCRR
|701 N Iéem 6 of the géneral standards (applicable to all
[classes) lists "thermal ' discharges" as one of the components of
lwater quality standards, and refers to 6 NYCRR Part 704 for the
tspecxflcations. Part 704 first sets forth the standards: "All
|thetmal d¥scharges.to the waters of the State shall assure the

;proceétioﬁ and propagation of a balanced, indigenous population

pollution is defined by water quality standards. Section 17-0301.%

o
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Lof shellfxsh fish and wildlife in and on the body of water."
;§7Ué.lga).; Part 704 chen explains through the use of criteria
‘for va%iou},bodies of water (e.g., lakes) what contaminants
vGusually hEac) and condftions constitute a violation of the
thermal standatd |

Under §704. 2(b)(3) cricarla are listed that would apply to a
lake such gs the Schoha;le Reservoir, and those criteria basically
state tha€ the surface ﬁemperature of the lake shall not be
increaéed ;ore than 3°,?thac warm water should be discharged to
the upper layer of the lake (hypolimnion) and that cold water
should be discharged to che lower layer of the lake (epilimnion).

As discussed earlier the facts given do not indicate whether
warmer: or ;older water is being discharged and the questions
,presented concentrate on the effects of the dlscharge regardless
| of how they are accompllshed From the viewpoint of DEC it is

Qunlikely that as a result of the FERC hearing or subseﬂuent DEC

hearing a tradltional pollutant will not be found. However, even
gif we assume that the water being returned qa the Reservoir is
iessentiall%r the same wager as withdrawn without any significant
change£in?average tempefature there is still a thermal discharge
| because, as explaiaed eérlier, thermal discharges are defined by
| thelir éfféct, not theiricontent.

Cpns%quently, any éischarge which changes the receiving

water temperature, regafdless of how that is accomplished, is a

chermai dfscharge. Such a discharge can occur as long as the
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sctiteria oé the thermal water quality standards are not violated,
or, if‘the3criceria are nodified in an individual case, as long as
ﬂche standard is not violated.

Consequently, any discharge that potentially could wviolate
che thermal water quality criteria or standards could cause
;"pollutlong, and thus fa}ls under the SPDES program. As stated
in theionl} Federal case on point "no reasonable purpose would be
iservedfby édmiccing_pollntion while denying existence of a

,pollutanc“; South Carolina Wildlife Federation v. Alexander,

457 F.Suppi 118 at 126 cp.c., 1970). Under Question VI, then, if
the diéchafge caused a disruption of the natural seasonal cycle
of the’Schnharie Reservqir, caused the surface water temperature
of the'Schnharie Reservoir to be increased (more than 3°F), or
caused a rLse in thertemperature of a portion of the Schoharie
Reservoxr ocher than the epilimnion, a violation of ;he ;hermal
water quality criteria would occur. SPDES would apply to any
discharge whlch has the Qotentlal of caus1ng pollutlon however
'remote chat occurrence may seem. -ﬁ

quever. although not raised by the objectors or by PASNY it

must be noted that pursunnt to §704.4 PASNY could apply for a

sy gy

!modifination to the criteria if it appears that any criteria
jcculd be vxulated In order to obtain such a modification under
,6 NYCRR 5794 4 they would have to establish that one or more of
Jthe c;iter}d are unnecegsarlly restrictive as to their project

and that aimodificationfis possible which would result in criteria

3
H
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which &oulﬁvstill meet the standard (balanced indigenous

population).

QUESTION VII

Whether use of the Shandaken Tunnel Outlet to discharge
water. into the Esopus Creek would be subject to Title 8
of the Environmental Conservation Law (SPDES) and to
§17-0803 in particular if:

A. with reference to 6 NYCRR §704.2(b)(2) (i), as
a ' result of project operation the temperature of the
dlscharge exceeded 70°F?

B. with reference to 6 NYCRR §704.2(b)(2)(ii),

" as a result of project operation the discharge raised
the temperature of ‘the Esopus Creek?

The Qirsc part of Question VII, whether use of the Shandaken

Tunnel: outlet to discharge water into the Esopus Creek would be

Isubject t& SPDES 1if, as:a result of project operation, the
|cemperature of the discharge exceeded 70°F, is answexred:in the
negatlve if the question is interpreted to ask if a SPDES permit
‘is necessary for the Shandaken. However, the effeat\en the

| Esopus of the discharge into the Schoharie Reservoir must be
.considered in evaluatlng the water quality impact of a discharge
ginco the §choharie Reservoir for the §401 certification and for
‘fthe SPbESﬁpermit for the tailrace. Consequently, SPDES applies,
gbut for tﬁe discharge fiom the tailrace, not the tunnel.

As discussed in response IV, the discharge in question
loccurs only at one point -- at the end of the tailrace where the
| discharge . enters waters , of the State. It then becomes part of

: the receiving stream and thus becomes a background condition for

]

|
l
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idownstieamfusers. Downstream users are not responsible for the ;
i condiction ef water in theif intake, only in their outlet -~ they
are responeible for the ;hanges they make to the effluent and the
‘receiving strean. However, the effect of an upstream discharge
on downscream water quallty standards is not ignored but must be !
considerediin evaluating'any water quality impact (6 NYCRR
701.2). ; !
Simil?rly, the second part of Question VII, whether use of
the Shandaken Tunnel outlet to discharge waters into the Esopus

| Creek would be subject eo SPDES, if, as a result of project

oﬁeration;che discharge raised the temperature of the Esopus
ICreek isgalso answered in the negative with the understanding

chac it musc be addressed in the SPDES for the tailrace, and that

S : 'Che downscream-impact must raise the temperature at least 2°F
: o ..

ifrom June ‘to September, not merely raise the temperature at ‘
|
anycime, for the cited criterla, 6 NYCRR 704. 2(b)(2)(bi) to ?

L

tapply. ; 7 .

i i .
i i ; | N '

f - ' POSTSCRIPT
‘ It is to be emphasized that the SPDES discussion here is 2

|
iapplidablé to the Pratcéville Pumped Storage Project only, and is
lnot applicable to every 1mpoundment

| It 1s significant thac the Prattsville Project is not a

(

|
ihydroseleqttic project ;hac depends upon an impoundment of a free

flowing steam. Under such a situation an impoundment is placed
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in a natur;l watercoursé which then acts to store the natural
flow’of a stream and to preserve its height and hydro potential.
Howevei, wich a pumped storage project such as Prattsville water
18 phySicaily removed frﬁm'its course and, through the applica-
tion of po;er, made to fiow uphill and is totally removed from
its source. It is then bhysically returned to the receiving
stream, This process differs significantly from an impoundment
which stores the water in the original stream, and then releases
ic. The dgm retards thé flow, whereas the pumped storage project
removes th? flow from the water body and then returns it. It is
in this se?se that the pﬁmped storage project is analogous to an
indust#ialéprocess that removes water from a stream, changes it

| and then discards it back to the same stream.

? Iﬁ adaicion, although DEC concludes that a SPDE§ p%fmit is
necesséry %or the PraCts§ille tailrace, such a requiremeﬁt adds
lictle: to ihis applicatiﬁn process. With a Federal'pfﬁft Envi-
ronmental impact Statemeht prepared and the FERC-hearing exploring

the water guality issues the essential facts’and conclusions on

Ethe merits of the water quality impacts are already being explored
! : ;

in che FERC hearing and that record, supplemented if necessary,
would be u%ed in the DEC §401 certification. The SPDES require-

’ment will éimilarly use the same record to establish, if a permit
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can.beéiss§ed, the effluent limits, monitoring and reporting
-condicionsi and other operational conditions that would otherwise

be found in the §401 certification.

DATED: November 26, 1980

Tt

Richard A. Persico '
Deputy Commissioner/General Counsel




