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Photo #1: Proposed Wetland Mitigation Area

INSERT PHOTO HERE

Photo #2: Proposed Drum Management Building Location
Project Name:  CWM Chemical Services, LLC - RMU-2

Date:  June 2012

Project No:  B0023725.2011

Project Location:  Proposed RMU-2 Location

INSERT PHOTO HERE
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Photo #3:  Proposed RMU-2 Location - Central Area.

INSERT PHOTO HERE

Photo #4:  Proposed RMU -2 Location - West Area
Project Name:  CWM Chemical Services, LLC - RMU-2

Date:  June 2012

Project No:  B0023725.2011

Project Location:  Proposed RMU-2 Location

INSERT PHOTO HERE
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Photo #5:  Proposed FAC Pond 5 Location.

INSERT PHOTO HERE

Photo #6:  Proposed RMU-2 Location - West Area
Project Name:  CWM Chemical Services, LLC - RMU-2

Date:  June 2012

Project No:  B0023725.2011

Project Location:  Proposed RMU-2 Location

INSERT PHOTO HERE
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Photo #7: Proposed RMU-2 Location - Southern Area

Photo #8: Existing Area of Proposed FAC Pond 1/2 Expansion
Project Name:  CWM Chemical Services, LLC - RMU-2

Date:  June 2012

Project No:  B0023725.2011

Project Location:  Proposed RMU-2 Location
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INTRODUCTION 

CWM Chemical Services, LLC (CWM; the Applicant), is submitting a Joint Application for Permit to the U.S. Army 

Corps of Engineers (Corps) and the New York State Department of Environmental Conservation (NYSDEC).  The 

permit application serves as a formal request for a permit from the Corps accordance with the conditions of 

Nationwide Permit Program (NWP) and to the NYSDEC in accordance with Section 401 of the Clean Water Act and 

New York State Environmental Conservation Law (ECL) Article 24 (Freshwater Wetlands). 

 

The Applicant is proposing a 43.5-acre expansion of the existing CWM Model City Hazardous Waste Management 

Facility (Model City Facility or the Facility), located in the Town of Porter, Niagara County, New York (see Figure 1, 

Appendix A).  This expansion (the Project) is needed to allow continued disposal of hazardous and industrial 

nonhazardous waste at the Model City Facility.  The currently active landfill (Residuals Management Unit 1, or RMU-

1), the only commercial land disposal facility in the northeast United States, is approaching full capacity.  The 

proposed expansion will be designated Residuals Management Unit 2 (RMU-2), and will be located within the 

property boundaries of the Model City Facility.  The proposed landfill has been designated a residuals management 

unit, and will therefore only accept wastes, waste treatment residuals, and industrial non-hazardous wastes that meet 

United States Environmental Protection Agency (USEPA) and NYSDEC Land Disposal Restrictions. 

 

The proposed RMU-2 footprint includes land currently occupied by two Facultative (Fac) ponds designated as Fac 

Pond 3 and Fac Pond 8.  Fac Pond 8, located immediately west of RMU-1, is permitted for storage of treated 

wastewater.  Fac Pond 8 is currently out of service and undergoing closure, which is expected to be completed prior 

to RMU-2 permitting.  In order to compensate for the treated wastewater volume reduction due to the removal of Fac 

Ponds 3 and 8, existing Fac Ponds 1 and 2, located west of SLF-1 through SLF-6, will be upgraded and a new Fac 

Pond 5 will be constructed between SLF-12 and SLF-7.  The Fac Ponds 1 and 2 is approximately 7.1 acres in size 

and the upgrade will be performed within the existing footprint of the pond.  Proposed Fac Pond 5 is approximately 

7.7 acres in size. 

 

The existing Drum Management Building, located west of RMU-1, is located within the footprint of RMU-2.  A new 

Drum Management Building is to be located east of RMU-1.  The new Drum Management Building will include 

facilities for storage of drums and other small containers, offices, a laboratory and mechanical room. 

 

The proposed Project requires disturbance/excavation of large contiguous areas of land, which limits opportunities for 

minimizing/avoiding wetland impacts.  Based upon Project design and engineering completed to date, construction 

activities will result in permanent loss of 2.567 acres of federally-jurisdictional wetlands.  However, the natural surface 
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water hydrology and/or vegetation have been altered to such an extent that limited wetland functions and values 

remain.  No temporary disturbance to wetlands or conversion of forested wetlands to other wetland communities will 

occur.  No NYSDEC freshwater wetlands will be impacted, however approximately 0.74 acres of 100-foot adjacent 

area will be impacted. 

 

To mitigate for the unavoidable permanent loss of wetlands and 100-foot adjacent area within the Project Site, the 

Applicant proposes the construction of a 4.3-acre wetland and the preservation of 11.6 acres of existing wetlands and 

associated uplands on a 21-acre parcel of land owned by CWM immediately west of the RMU-2 site.  This parcel is 

currently dominated by successional deciduous forest, but also includes areas of disturbed land, successional old 

field, and approximately 5 acres of forested and emergent wetland communities. 
 

The following narrative describes the mitigation goals and objectives, including information on mitigation area design 

characteristics, planting plans, hydrology, and monitoring.  The mitigation plan described herein is based upon the 

requirements in the Code of Federal Regulations (33 CFR 332), the Final Rule of the Corps Compensatory Mitigation 

for Losses of Aquatic Resources, published in the Federal Register on April 10, 2008.    
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1.0 RESTORATION PROJECT GOALS AND OBJECTIVES 

The development of the Project will result in permanent impacts to approximately 2.567 acres of federally 

jurisdictional wetlands.  To mitigate for unavoidable, direct wetland impacts associated with the Project, 

approximately 4.3 acres of successional wetlands will be created on-site, designed to succeed from scrub-shrub into 

forested wetlands.  This represents a mitigation ratio of approximately 1.7 to 1 (mitigation to impact) for direct impacts 

to wetlands/streams. 

 

The goals of the proposed wetland mitigation area are to offset the cumulative wetland loss associated with 

development of the Project.  The proposed wetland mitigation area will be designed and constructed in a manner that 

will provide the following functions: 

 

 Stormwater detention and water quality improvement 

 Improved sediment and nutrient retention 

 Habitat for wetland plant species 

 Waterfowl and amphibian habitat 

 Passerine bird nesting, feeding, and resting habitat 
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2.0 SITE SELECTION 

The mitigation site is an approximate 21 acre area and was selected as the preferred location for the wetland 

mitigation area for the following reasons: 1) proximity to the impact site within the Model City Facility, 2) its location 

within the same watershed, and 3) its hydrologic connectivity to on-site jurisdictional wetlands. 

 

In addition, as described in Section 4.2, soils at the mitigation site are mapped as Made land and Rhinebeck silt 

loam, which are both classified as hydric (NRCS, 2012a).  Locating the proposed mitigation area within a site with 

hydric soils suggests that properly designed and implemented hydrological modifications could create conditions that 

would support facultative wetland plant species, and therefore indicate a suitable mitigation area. 
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3.0 SITE PROTECTION INSTRUMENT 

CWM shall place a perpetual deed restriction, in the form of a conservation easement, on the mitigation site to 

protect the compensatory wetland mitigation area and adjacent uplands in perpetuity and guarantee its preservation.  

The conservation easement will protect a total of 15.94 acres.  The Applicant shall provide an approved certified copy 

of the recorded deed restriction to the Corps no later than December 31 the year construction starts or within 30 days 

after it is recorded or by approved extension date.  It is anticipated that the site protection instrument will be the 

Corps “boilerplate” covenant language included in Appendix B. 
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4.0 BASELINE INFORMATION 

CWM’s Model City Facility is situated along Balmer Road, 1.9 miles east of the intersection of Balmer Road and 

Creek Road (NYS Route 18) near Model City, New York.  The nearest population concentrations are the Village of 

Lewiston, approximately seven miles to the southwest; the Village of Youngstown, approximately three miles to the 

northwest and the Hamlet of Ransomville, approximately two miles to the east.  The Facility occupies approximately 

710 acres, including 630 acres of land in the Town of Porter and 80 acres of land in the Town of Lewiston.  All 

existing treatment, storage, and disposal facilities are located within the Town of Porter. 

 

Located approximately four miles south of Lake Ontario, the Facility is within the Ontario Plain section of the Central 

Lowland physiographic province of New York.  The Ontario Plain extends from the shore of Lake Ontario to the foot 

of the Niagara Escarpment.  Elevation of this province within Niagara County ranges from 250 feet above mean sea 

level (amsl) along the lakeshore to 390 feet amsl located at the base of the Niagara Escarpment located in the Town 

of Lewiston, New York (NRCS, 1972).  Land uses in the vicinity of the site include a municipal landfill, a United States 

National Guard training area, disturbed but undeveloped woodlands, rural residential areas, and agricultural lands. 

 

The Facility is located in the Great Lakes Drainage Basin, and is part of USGS Hydrologic Unit 04130001 of the Oak 

Orchard-Twelvemile Watershed.  In Niagara County, total annual precipitation averages 37 inches (NRCS, 2012b) 

throughout its watersheds.  The majority of surface hydrology on the Project site is generated by precipitation and 

surface water run-off from adjacent land.  A series of ditches drain the Model City facility, connecting on-site wetlands 

to other off-site hydrological features and draining into Fourmile Creek and Twelve Mile Creek, which discharge into 

Lake Ontario. 

 

4.1 IMPACT SITE 

Existing plant communities at the proposed RMU-2 expansion (the impact site) were identified and characterized 

through interpretation of aerial photographs, reconnaissance-level field surveys, and wetland/stream delineation 

surveys.  The impact site consists largely of previously disturbed/developed land, and therefore lacks significant 

areas of natural vegetation.  On-site vegetation can be characterized as maintained (regularly mowed), old-fields with 

interspersed patches of maintained lawn, deciduous forestland, and shrubland vegetative communities.  In addition, a 

number of small wetland vegetative communities were observed, including emergent, emergent/scrub-shrub, 

emergent/scrub-shrub/forested, and scrub-shrub forested wetland communities.  However, the majority of on-site 

wetlands are essentially drainage ditches that are part of the man-made stormwater management system.  A 

Wetland Delineation Report and Supplemental Wetland Delineation Report were prepared for the Project Site and 
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were submitted to the Corps in June of 2009 and April 2011.  A jurisdictional determination (JD) was issued by the 

Corps on September 13, 2011.  Table 1 below summarizes the proposed impacts at the impact site. 

 
Table 1.  Permanent Impacts to Wetlands and Streams 

Wetland ID 
Community 

Type 

Permanent 

Impact 

(Square Feet) 

Permanent 

Impact 

(Acres) 

Permanent 

Adjacent Area 

Impact 

(Square feet) 

G 
PEM 17,052.5 0.391 

-- 
Drainage 793.4 0.018 

H PEM 1,596.3 0.037 -- 

I 
PEM 1,406.9 0.032 

-- 
Drainage 3,017.3 0.069 

J 
PFO 19,779.1 0.454 

-- 
PEM Drainage 15,599.8 0.358 

K 
PEM 14,630.4 0.336 

-- 
Drainage 11,384.3 0.261 

M 

PFO 11,627.3 0.267 

-- 
PSS 1,560.6 0.036 

PEM 1,887.3 0.043 

Drainage 12,341.2 0.283 

N 
PEM 46.4 0.001 

-- 
Drainage 702.1 0.016 

O 

PFO 615.0 0.014 

-- PSS 531.7 0.012 

Drainage 360.1 0.008 

Drum Wetland PFO -- -- 32,171 

Total: 111,808 Square Feet (2.567 Acres)  

Community Type (Acres) - PFO: 0.734 , PSS: 0.048, PEM: 0.84, PEM Drainage: 0.358, Drainage: 0.587 

Notes: PSS = Palustrine Scrub-Shrub Wetland; PEM = Palustrine Scrub-Shrub Wetland; PFO = Palustrine Forested Wetland. 

 

NYSDEC stream mapping indicates that one Class C unprotected stream occurs within the impact site.  This stream 

is an unnamed tributary of Fourmile Creek and occurs within the Oak Orchard-Twelvemile United States Geologic 

Survey (USGS) hydrologic unit 04130001, which is part of the Southwestern Lake Ontario drainage basin.  Activities 

NYSDEC OHMS Document No. 201469232-00008



 
 

	

 
Draft Wetland Mitigation and Monitoring Plan 
CWM Chemical Services, LLC  8 

that would alter or disturb this stream, and/or hydrologically connected wetlands, require a permit from the Corps 

under Section 404 of the Clean Water Act.  Since the NYSDEC does not regulate Class C streams, a permit under 

Article 15 of the Environmental Conservation Law (ECL) is not required. 

 

Review of NYSDEC mapping indicates that there is one NYSDEC-mapped wetlands (RV-8) regulated under Article 

24 located adjacent to the new Drum Management Building area of disturbance.  Review of NWI mapping indicates 

that multiple federally mapped wetlands occur in the area, three of which occur within the impact site.  Each of these 

wetlands are classified as PUBKHx (Palustrine, Unconsolidated Bottom, Artificially Flooded, Permanently Flooded, 

and Excavated) and correspond to Facultative Ponds, which are man-made reservoirs constructed to store treated 

waste water.  As they are engineered components of the working Model City, the Facultative Ponds are not 

considered to be jurisdictional waters of the U.S.  One additional federally mapped wetland, identified as PFO1/4Bd 

(Palustrine, Forested, Broad-Leaved Deciduous, Forested, Needle-Leaved Evergreen, Saturated, and Partially 

Drained/Ditched) is located immediately adjacent to the impact site. 

 

edr wetland biologists conducted wetland and stream investigations at the impact site during the Spring of 2009, 

2011, and July 2012.  The 15 delineated wetland areas within the Project Site cumulatively totaled approximately 

3.25 acres and were primarily emergent communities dominated by common reed and sedges, as well as scrub-

shrub communities dominated by silky dogwood and willows.  Only three wetlands identified by edr personnel 

included forested communities.  The wetlands were all characterized by hydric soils and clear indicators of wetland 

hydrology at the time of Site investigation.  Eight of these areas are associated with the stormwater management 

system (SPDES Permit # NY 0072061) and do not offer the structural or functional attributes inherent to natural 

waters of the U.S.  Even in the on-site wetland areas where the land appears relatively undisturbed, the natural 

surface water hydrology and/or vegetation have been altered to such an extent that limited wetland functions and 

values remain. 

 

4.2 MITIGATION SITE 

There are no NWI or NYSDEC wetlands or NYSDEC protected streams mapped within the mitigation site (Figure 2, 

Appendix A).  According to soils mapping for Niagara County (NRCS, 1972) (Figure 3, Appendix A), the majority of 

the mitigation site is underlain by soils mapped as “Made land.”  This soil type is filled with stones, old masonry 

materials, brick, and other waste covered with a thin mantle of soil material.  A small area of Rhinebeck silt loam soil 

is also mapped as occurring within the mitigation site.  Both the Rhinebeck silt loam and Made land mapping units 

are classified as hydric (NRCS, 2012a). 
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Existing ecological communities at the 21 acre mitigation site, a portion of which is the proposed mitigation area, 

were mapped based on interpretation of aerial photography, and then verified in the field by edr biologists on May 22, 

2012.  Following field reconnaissance and aerial photo review, vegetative community boundaries were digitized, and 

approximate acreages calculated through the use of GIS analysis.  The mitigation site contains five ecological 

communities: upland deciduous forest (10.27 acres), disturbed/developed (4.95 acres), forested wetland (3.05 

acres), emergent wetland (2.07 acres), and successional old-field (1.15 acres).  See the Wetland Delineation Report 

in Appendix C for further detail about the existing wetlands at the mitigation site. 

 

Existing hydrologic sources at the mitigation site are primarily from rainfall.  The applicant has several water table 

groundwater monitoring wells in the vicinity of the mitigation site.  One existing monitoring well is at the east 

boundary of the proposed conservation easement.  Groundwater elevation measurements were obtained from this 

well in October 2011, April and October 2012, and April 2013 and ranged between approximately 304 feet amsl in the 

Fall of 2011to 318 feet amsl in the Spring of 2012.  At this location the ground surface is approximately 319 feet amsl.  

This indicates that the groundwater table ranges from approximately 1 to 15 feet below the ground surface.  Other 

nearby monitoring wells recorded ground water elevations to be between 3 and 11 feet below the ground surface. 
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5.0 DETERMINATION OF CREDITS 

The RMU-2 expansion will result in permanent impacts to approximately 2.567 acres of jurisdictional wetlands 

(Impacts by community type (acres) - PFO: 0.734, PSS: 0.048, PEM: 0.84, PEM Drainage: 0.358, Drainage: 0.587).  

To mitigate for unavoidable, direct wetland impacts associated with the Project, approximately 4.3 acres of 

successional wetlands (mitigation area) will be created on-site in a disturbed/developed area, designed to succeed 

from scrub-shrub into forested wetlands.  This represents a mitigation ratio of approximately 1.7 to 1 (mitigation to 

impact) for direct impacts to wetlands/streams. 

 

Most of the wetland areas to be impacted are associated with the Facility stormwater management system and do 

not offer the structural or functional attributes inherent to natural waters of the U.S.  Even in the wetland areas where 

the land appears relatively undisturbed, the natural surface water hydrology and/or vegetation have been altered to 

such an extent that limited wetland functions and values remain.  Therefore, the mitigation ration of approximately 1.7 

to 1 is more than adequate to offset the unavoidable impacts to aquatic resources. 
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6.0 MITIGATION WORK PLAN 

No construction activities pertaining to wetlands impacts or mitigation have been initiated or completed to date.  

Mitigation will be implemented prior to or concurrent with the authorized impacts.  Construction activities pertaining to 

wetland/stream impacts and mitigation will include: 

 

 survey and stakeout 

 erosion control/silt fence installation 

 excavation of wetland mitigation areas to subgrade 

 clearing and grubbing of impacted wetland areas 

 construction-related disturbance to the authorized portion of wetlands and streams on-site 

 finalize mitigation area subsoil contouring 

 verify proposed grade/elevation of mitigation area through survey 

 adjust subgrade as necessary 

 spread reserved topsoil 

 seed mitigation area basin and adjacent area 

 plant woody vegetation 

 

Construction in the project area and the mitigation area is anticipated to commence in 2014 or 2015.  The impact 

areas will be staked out and lined with silt fence prior to clearing and grubbing activities in accordance with a 

Stormwater Pollution Prevention Plan (SWPPP).  Installation of orange protective fencing around the area of 

wetlands that are to be preserved will remain throughout the duration of construction activities. 

 

6.1 MITIGATION DESIGN SPECIFICATIONS AND CHARACTERISTICS 

Conceptual construction grading and planting plans and specifications for the compensatory wetland mitigation area 

were prepared by edr ecologists and registered landscape architects.  Specifications for mitigation topsoil placement, 

seeding, and planting are included as Appendix D. 

 

Wetland hydrology for the mitigation area will be provided by direct precipitation and runoff from adjacent upland 

areas.  Annual precipitation rates over 30 years (1971-2000) at the Buffalo Niagara monitoring station average 40.54 

inches (NOAA 2004).  Given local precipitation rates, the hydric soils at the mitigation site, the depressional nature of 

the proposed mitigation area, and its landscape position, it is anticipated that soils will be saturated in the 

compensatory mitigation area for sufficient time to promote the growth of hydrophytic vegetation.  In addition, nearby 
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groundwater data indicates that the seasonally high groundwater table has the potential to supply the mitigation site 

with hydrology.  

 

Proposed grading within the wetland mitigation area is designed to lower ground elevation to achieve saturated soil 

conditions.  Topsoil will be stripped from the proposed wetland mitigation area and temporarily stockpiled.  The areas 

will then be excavated 6 to 12 inches below the final elevation.  Topsoil will be redistributed throughout the mitigation 

area to achieve final grades.  The soils will be distributed in a rough manner so as to create uneven microtopography 

and variability in hydrologic conditions.  Grading will be designed to create conditions conducive to development of a 

successional wetland community that will transition from scrub-shrub to forest. 

 

After final grading is completed, all disturbed areas within the new wetland will be seeded with a native seed mix, as 

detailed in the seeding specification (see Appendix D).  In addition, a 50/50 seed mixture of wetland and upland 

grass species will be applied to any disturbed upland surrounding the mitigation area for erosion control and to 

provide a vegetated wetland buffer.  The buffer will also serve as a transitional zone from the wetland to upland 

vegetative communities. 

 

6.2 VEGETATION AND SOILS 

 

The mitigation areas will be vegetated by seeding with Ernst retention basin wildlife mix (ERNMX-127), a combination 

of native species that provide food and cover for various wildlife species.  Dominant species by percentage include 

fox sedge, fowl bluegrass, Virginia wild rye, deer-tongue grass, lurid sedge, blue vervain, and green bulrush.  To 

encourage the growth of woody wetland vegetation, the wetland shrub seed mix will be supplemented with ball and 

burlap plantings of black willow, green ash, and red maple tree seedlings and gray dogwood shrubs.  Detailed 

specifications for Mitigation Area Seeding and Planting are included as Appendix D. 

 

Native/on-site subsoil and topsoil will be used as the substrate for the created wetland mitigation area.  Soils in the 

mitigation site are primarily mapped as Made land, with a lesser amount of Rhinebeck silt loam, both classified as 

hydric soils (NRCS, 2012a).  Detailed specifications for Mitigation Area Topsoil Placement are included in Appendix 

D. 

 

A potential threat to the mitigation site and adjacent wetland and stream resources is the risk of introduction or 

spread of invasive vegetative species, through the movement of topsoil, fill, gravel, and construction equipment.  

Such activities will occur during construction of the Project.  The Applicant will utilize the Invasive Species Control 
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Plan (Appendix E) during construction and monitoring of the mitigation area in order to identify and control the spread 

of invasive species.  
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7.0 MAINTENANCE PLAN 

The mitigation area will be reviewed once annually by a staff member of the Applicants facilities operation staff (for 

up to five years after the mitigation area construction is complete.  Inspections shall be conducted during the growing 

season (May – October).  All inspections will be done on foot; vehicular access to the wetland area is prohibited.  The 

inspector shall be experienced in this type of work, and shall have a working knowledge of wetland and invasive 

plants. 

 

The maintenance plan addresses all post-construction maintenance, repair, and replacement of landscape features 

on-site, including: 

 

1. Invasive and nuisance plant species control – the perimeter and interior of the compensatory wetland 

mitigation area shall be inspected for the establishment of invasive plant species. 

 

2. Litter removal – remove and haul away any debris from the compensatory wetland mitigation area.  Avoid 

removal of tree branches, logs, or stumps. 

 

3. Response to any recommended remedial plans – the specific maintenance and/or repair activities that may 

be indicated in monitoring reports are not known at this time (see Section 9.0).  Typical post-construction 

maintenance activities could include: reseeding or supplemental seeding, replanting or supplemental 

planting, implementation of herbivory deterrents, removal of undesired plant species, and repair of topsoil in 

area exhibiting erosion. 

 

All mowing and/or mechanized cutting shall be prohibited within the compensatory mitigation areas.  Additionally, no 

mowers or other vehicles shall enter the upland slope area of the mitigation areas.  The application of herbicides to 

control invasive species shall be avoided, unless specified in the annual monitoring report (Section 9.0). 
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8.0 PERFORMANCE STANDARDS 

The goals of the proposed wetland mitigation are to off-set cumulative wetland loss associated with construction of 

the Project, at a ratio of approximately 1.7 to 1 (mitigation to impact).  The proposed wetland mitigation area has 

been designed and will be constructed to provide the following functions: 

 

 Stormwater detention and water quality improvement 

 Improved sediment and nutrient retention 

 Habitat for wetland plant species 

 Waterfowl and amphibian habitat 

 Passerine bird nesting, feeding, and resting habitat 

	

Success criteria for the 4.3-acre compensatory wetland mitigation area will include the following:  1) 85% vegetative 

cover, 2) 85% coverage by plant species with an indicator status of FAC or wetter, and 3) 50% coverage by plant 

species with an indicator status of FACW or wetter (including at least one OBL species). 

 

An annual report will be prepared documenting the success of the mitigation area.  The annual report will present 

collected vegetation and hydrologic data, photographic documentation, and a qualitative description of the progress 

of the mitigation effort (see Section 9.0 for additional detail). 

 

  

NYSDEC OHMS Document No. 201469232-00008



 
 

	

 
Draft Wetland Mitigation and Monitoring Plan 
CWM Chemical Services, LLC  16 

9.0 MONITORING REQUIREMENTS 

Following construction of the mitigation area, a monitoring plan will be implemented to assure success of the 

mitigation area in accordance with permit requirements.  Monitoring procedures, success criteria, and reporting 

requirements are proposed as follows: 

 

1.  The Applicant will submit an “as built” survey documenting construction of the required acreage of wetland (in 

accordance with the final wetland mitigation plans).  Survey to be submitted to the Corps by December 31 of 

the year of completion of all mitigation construction activities. 

 

2.  The Applicant will perform annual monitoring for up to 5 years, starting one year after construction of the 

mitigation area, to take place between July 1 and October 15 of each year.  The monitoring effort shall be 

documented in a report to include: 

 

 A complete list of established vegetation, 

 A list of dominant species of each community type with relative percent cover occupied by each type, 

 Photographs taken from fixed locations and indicated on a vegetative cover type map,  

 Water depth and date of measurement from representative, fixed locations within the mitigation area.  

Water levels will be inspected by either surface water inspection (visual indicators) or by shovel testing 

to a depth not to exceed 12”. 

 

3. Success criteria for the 4.3 acre compensatory wetland mitigation area will include the following:  1) 85% 

vegetative cover, 2) 85% coverage by plant species with an indicator status of FAC or wetter, and 3) 50% 

coverage by plant species with an indicator status of FACW or wetter (including at least one OBL species).  

An annual report will be prepared documenting the success of the mitigation area.  The annual report will 

present collected vegetation and hydrologic data, photographic documentation, and a qualitative description 

of the progress of the mitigation effort. 

 

4. At the end of a given monitoring season, the Applicant shall evaluate the functions and values of the created 

wetland area.  The evaluation will be presented in a report that addresses hydrology, flood storage, 

sediment control, and wildlife values (same report as discussed in #3 above). 

 

5. After the second full growing season, if annual monitoring shows that coverage by wetland plant species 

within the mitigation area is 85% or greater, then third and fourth year monitoring will be limited to 
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photographic documentation and a qualitative status report.  A full monitoring effort, as described in #2 

above, will again be undertaken and a monitoring report submitted to the Corps at the end of the fifth full 

growing season. 

 

If the success criteria are not met at the end of the third monitoring season, the Applicant will prepare a remediation 

plan outlining all practicable steps taken, or proposed to be taken, to achieve the success criteria described in #3 

above.  The plan will be submitted to the Corps Buffalo District office and implemented as approved. 
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10.0 LONG-TERM MANAGEMENT PLAN 

As indicated in Section 3.0, CWM shall place a perpetual deed restriction, in the form of a conservation easement, on 

the mitigation site to protect the compensatory wetland mitigation area and adjacent uplands in perpetuity and 

guarantee its preservation.  The conservation easement will protect a total of 15.94 acres. 

 

The Applicant will continue to ensure that the mitigation site continues to function and is maintained as outlined in 

Sections 7.0 and 9.0 for a period of up to five years after the mitigation area construction is complete. 

 

To ensure the long term viability of this wetland mitigation site, the Applicant or any future deed holder will monitor 

the site.  Any corrective actions and their subsequent cost will be the responsibility of the deed holder. 
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11.0 ADAPTIVE MANAGEMENT PLAN 

If success criteria are not met at the end of the third monitoring season, the Applicant will prepare a remediation plan 

outlining all practicable steps taken, or proposed to be taken, to achieve the success criteria described in Section 8.0.  

The plan will be submitted to the Corps’ Buffalo District office and implemented as approved. 
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12.0 FINANCIAL ASSURANCES 

The Applicant assumes the financial responsibility to design, construct, maintain, protect, and manage the created 

wetland mitigation area on site for a time of 5 years post construction.  In addition, CWM shall hold a 10% retainage 

on the contractor until satisfactory completion of work is attained. 

 

Any corrective actions required beyond the 5 year monitoring period will be financed by the Applicant or future deed 

owner.   
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STATE OF NEW YORK                      DECLARATION OF 
COUNTY OF _________       RESTRICTIVE COVENANTS  

                                       
 
THIS DECLARATION OF RESTRICTIVE COVENANTS is made this ______day of __________, 
2010, by _____________, ("Declarant"), A New York corporation with offices at __________, 
________, New York.   

 
RECITALS 

 
WHEREAS, Declarant is the owner in fee of certain real property ("real property" includes wetlands, 
any interest in submerged lands, uplands, associated riparian/littoral rights) (the “Property”) 
comprising _____acres + and located in the Town of ______, ________County, New York.  The 
Property is more particularly described as tax map ID number ________, and is indicated on a plat 
recorded with the _______County Clerk at Book ____, Page______.  The Declarant’s deed to the 
Property is recorded at Book ______, page _______; and  
 
WHEREAS, Declarant plans a development on the Property to be known as 
“__________”, which includes discharge of dredged or fill material in a manner 
authorized by Department of the Army Permit (“DA Permit”) number _____ issued on 
_______, 201__ by the United States Army Corps of Engineers, New York District (“Corps 
of Engineers”, to include any successor agency) in accordance with the federal Clean Water 
Act, 33 U.S.C. § 1344; and 
 
ALTERNATIVE CLAUSE FOR NATIONWIDE PERMIT  
 
WHEREAS, Declarant plans a development on the Property to be known as 
“_________”, which includes discharge of dredged or fill material in a manner authorized 
by Department of the Army Nationwide General Permit(s) Number _____ (“DA Permit”) in 
accordance with the federal Clean Water Act, 33 U.S.C. § 1344, authorization number 
___________having been verified by letter issued on _______, 201___by the United States 
Army Corps of Engineers, New York District (“Corps of Engineers”, to include any 
successor agency); and 
 
WHEREAS, Declarant also seeks to develop the Property in a manner authorized by New 
York State Department of Environmental Conservation (“NYSDEC”, to include any 
successor agency) Permit number _____ issued on _______, 200__ in accordance with 
__________________ (“NYSDEC Permit”); and 
 
WHEREAS, as a portion of the compensatory mitigation required by the DA Permit and the NYSDEC 
Permit; in recognition of the continuing benefit to the Property; and for the protection of waters of the 
United States and scenic, resource, environmental, and general property values; Declarant agrees to 
place certain Restrictive Covenants on the a portion of the property (the “Restricted Property”), in order 
that the Restricted Property shall remain substantially in its natural condition forever; and 
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WHEREAS, the Restricted Property comprises a total of _____acres of wetlands and adjacent uplands 
and is shown on the map entitled “______________ Map”, dated ______ and filed with the plat 
described above; and   
 
WHEREAS, a metes and bounds description of the Restricted Property is attached to this Declaration as 
Exhibit “A” and made a part hereof; and a reduced copy of the “___________________Map” is 
attached to this Declaration as Exhibit “B” and made a part hereof. 
 
NOW THEREFORE, for good and valuable consideration as set forth above, Declarant hereby 
declares that the Restricted Property shall be held, occupied, and used, and shall be transferred, 
conveyed, leased, or otherwise disposed of subject to the following Restrictive Covenants, which shall 
run with the land and be binding on all heirs, successors, assigns lessees, other occupiers and users (they 
are included in the term, “Declarant,” below).  
 

PROHIBITIONS   
 

The Declarant shall ensure that these Prohibitions shall run with the Restricted Property in perpetuity, 
and be binding on the Declarant and its successors, assigns, lessees, and other occupiers and users.  
These Restrictive Covenants are subject to Declarant’s reserved rights, which follow, and to the 
requirements of the DA and NYSDEC Permits.  

 
1.  General.  There shall be no future filling, flooding, excavating, mining or drilling; no removal of 
natural materials; and no alteration of the topography which would materially affect the Restricted 
Property in any manner, except as authorized by the DA or NYSDEC Permit.   

 
2.  Waters and Wetlands.  In addition to the general restrictions above, within the Restricted Property 
there shall be no draining, dredging, damming or impounding; no changing the grade or elevation, 
impairing the flow or circulation of waters, or reducing the reach of waters; and no other discharges or 
activity requiring a permit under applicable water pollution control laws or regulations, except as 
authorized by the DA or NYSDEC Permit. 

 
3.  Trees/Vegetation.   On the Restricted Property there shall be no clearing, burning, cutting or 
destroying of trees or vegetation, except removal or trimming of vegetation hazardous to person or 
property, or of timber downed or damaged due to natural disaster, or as authorized by the DA or 
NYSDEC Permit. There shall be no planting or introduction of non-native or exotic species of trees or 
other vegetation. 

 
4.  Disposal:  There shall be no dumping of trash, waste, garbage or toxic, unsightly, hazardous or 
offensive material on the Restricted Property. 
 
5.  Uses.  No agricultural, animal husbandry, industrial, mining, logging or commercial activity shall be 
undertaken or allowed on the Restricted Property.   

 
6.  Structures/Utilities.  There shall be no construction, erection, or placement of buildings, billboards, 
utilities components or any other structures, to include trailers, mobile homes or recreational vehicles, 
telecommunications towers or antennas, on the Restricted Property. 
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7.  Roads.  There shall be no construction of roads, trails or walkways on the Restricted Property. 

 
8.  Pest Control.  There shall be no application of pesticides or herbicides to control vegetation on the 
Restricted Property, without prior written approval of the Corps of Engineers or NYSDEC. 

 
9.  Vehicle Use.  There shall be no driving or use of any mechanical conveyance which may alter or 
impair the natural contour of the Restricted Property or its natural vegetation, except that motor vehicles 
may be used in case of emergency, for law-enforcement purposes, or to perform mitigation activity as 
required by the DA or NYSDEC Permit.   

 
10.  Other Prohibitions.  Any other use of, or activity on, the Restricted  Property which is or may 
become inconsistent with the purposes of this Declaration, the preservation of the Restricted Property 
substantially in its natural condition, or the protection of its environmental systems, is prohibited. 

 
GENERAL CONDITIONS 

 
1.  Other Restrictions.  The Declarant represents and warrants that no restriction of record on the use of 
the Restricted Property, nor any presently existing future estate or interest in the Restricted Property, nor 
any lien, obligation, covenant, limitation, lease, mortgage or encumbrance of any kind precludes the 
imposition of the restrictions, covenants, obligations or agreements of this Declaration, or the 
maintenance of the Restricted Property in accordance herewith. 
 
2.  Existing Conditions.  The Declarant represents and warrants that no structures of any kind, to 
include roads, trails or walkways, and that no violations of any these Restrictive Covenants exist on the 
Restricted Property at the time of execution of this Declaration.   

 
3. Reserved Rights. The Restrictive Covenants set forth in this Declaration are created solely for the 
protection of the Restricted Property, and for the consideration and values set forth above, and Declarant 
reserves the ownership of the fee simple estate upon the Restricted Property and all rights appertaining 
thereto, including the right to engage in all acts or uses not prohibited by this Declaration and not 
inconsistent with the conservation purposes hereof.  It is expressly understood and agreed that the terms 
of this Declaration do not grant or convey to members of the general public any rights of ownership, 
entry or use of the Restricted Property. 
 
4.  Marking.  The Declarant shall mark the limits of the Restricted Property in a manner approved by 
the Corps of Engineers, and shall maintain the marking in place so as to notify the public that the 
Restricted Property is an area preserved for conservation purposes. 
 
5.  Recording.  A plat depicting the boundaries of the Restricted Property is recorded with the 
________County Clerk at Book ______, Page _____. The Declarant shall record this Declaration in the 
records of the ______County Clerk, shall insure that this Declaration is indexed against the Restricted 
Property, and shall provide the Corps of Engineers with a copy of this Declaration, as filed, within 30 
days of execution hereof. 
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6. Compliance Inspections. The Corps of Engineers, NYSDEC and their authorized agents shall have 
the right to enter and go upon the lands of Declarant to inspect the Restricted Property and take actions 
necessary to verify compliance with the Restrictive Covenants set forth in this Declaration. 
 
7. Enforcement. The Declarant grants to the Corps of Engineers, the U.S. Department of Justice and 
NYSDEC a discretionary right to enforce the Restrictive Covenants set forth in this Declaration in a 
judicial action against any person or other entity violating or attempting to violate these Restrictive 
Covenants; provided, however, that no violation of these Restrictive Covenants shall result in a 
forfeiture or reversion of title. In any enforcement action, an enforcing agency shall be entitled to a 
complete restoration for any violation, as well as any other judicial remedy such as civil or criminal 
penalties or an award of agency attorneys’ fees.  Nothing herein shall limit the right of the Corps of 
Engineers or NYSDEC to modify, suspend or revoke their respective Permits. 
 
8. Notice to Government. Any permit application or request made to any governmental entity and 
affecting the Restricted Property shall expressly reference and include a copy (with the recording stamp) 
of this Declaration. 
 
9.  Property Transfers. Declarant shall include the following notice on all deeds, mortgages, plats, or 
any other legal instruments used to convey any interest in the Property (failure to comply with this 
paragraph does not impair the validity or enforceability of these Restrictive Covenants): 
 

NOTICE: This Property is Subject to Declaration of Restrictive Covenants  
Recorded at [insert book and page references, county(ies), and date of recording].  

 
At least 30 days prior to conveyance of any interest in the Restricted Property, Declarant (to include any 
successor Declarant) shall notify the Corps of Engineers and NYSDEC of such intended conveyance, 
providing the full names and mailing addresses of all Grantees.   
 
10. Amendment. This Declaration may only be amended by a recorded document signed by the 
Declarant after written approval by the Corps of Engineers and NYSDEC.  Any amendment shall be 
consistent with the Corps of Engineers’ model conservation restrictions at the time of amendment. 
Amendment shall be allowed at the discretion of the Corps of Engineers and NYSDEC, in consultation 
with resource agencies as appropriate, and then only in exceptional circumstances. Mitigation for 
amendment impacts will be required pursuant to Corps of Engineers and NYSDEC mitigation policy at 
the time of amendment. There shall be no obligation to allow an amendment. 
 
11. Severability Provision. Should any separable part of these Restrictive Covenants be held contrary to 
law, the remainder shall continue in full force and effect. 
 
IN WITNESS WHEREOF, the Declarant has duly executed this Declaration of Restrictive Covenants 
on the date written above. 
        
        
IN THE PRESENCE OF:    ____________________, Declarant 
 
 
_____________________________                          By: _______________________________ 
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Printed Name: _________________                           Printed Name: ______________________          
        
       Title: ______________________________ 
 
STATE OF NEW YORK        ) 
           )  ss.: 
COUNTY OF __________        ) 
 
On this ____ day of ____________ in the year _________, before me personally 
appeared _____________personally known to me or proved to me on the basis 
of satisfactory evidence to be the individual whose name is subscribed in the 
within instrument and acknowledged to me that he executed the same in his 
capacity, and that by his signature on the instrument, the individual, or the 
person upon behalf of which the individual acted, executed the instrument. 
      
 
             
     NOTARY PUBLIC   

STATE OF NEW YORK 
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1.0 INTRODUCTION 
 

1.1 Project Site Description 
 

At the request of CWM Chemical Services, LLC (CWM), edr Companies (edr) investigated approximately 21 acres of 

land located in the Town of Porter, Niagara County, New York (Figure 1). The land (hereafter referred to as the 

Project site) is located at CWM’s Model City facility off of Balmer Road, and is proposed for development of a 

compensatory wetland mitigation area.  The Project site is currently dominated by successional deciduous forest, but 

also includes areas of disturbed land, successional old field, and wetland communities.  The Project site is located 

immediately west of FAC ponds 1 and 2 in the western portion of CWM’s Model City property (Figure 2). 

 

1.2 Purpose 
 

The purpose of this study was to delineate and describe all on-site wetlands and other waters that may fall under 

state or federal jurisdiction.  Specific tasks included 1) review of background resource data/mapping, 2) field 

delineation and flagging of all potential state and federal jurisdictional wetlands and streams, 3) survey of 

jurisdictional area boundaries using a global positioning system (GPS) with reported sub-meter accuracy, 4) 

quantification of the area of on-site wetlands/waters, and 5) a detailed description of these potential jurisdictional 

areas based on hydrology, vegetation, and soils data collected in the field.   

 

This report describes the results of the on-site wetland delineation conducted by edr, including a description of the 

wetlands and other waters that were identified and their likely jurisdictional status.  This document is intended to 

provide all of the information necessary to identify on-site jurisdictional areas and support a permit application to the 

United States Army Corps of Engineers (USACOE) and the New York State Department of Environmental 

Conservation (NYSDEC). 

 

1.3 Resources 
 

Data and literature supporting this investigation have been obtained from a number of sources including United 

States Geological Survey (USGS) topographic mapping (Ransomville, NY 7.5 minute quadrangle), United States 

Fish and Wildlife Service (USFWS) National Wetlands Inventory (NWI) mapping, NYSDEC Freshwater Wetlands 

mapping, the United States Department of Agriculture (USDA) Natural Resources Conservation Service (NRCS) Soil 

Survey of Niagara County, New York (1972), correspondence with the New York State Natural Heritage Program 
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(NHP), and recent (2008) natural color orthoimagery obtained from the NYS Geographic Information Systems (GIS) 

Clearinghouse. 

 

Vascular plant names and wetland indicator status used in this report follow the National Wetland Plant List (Lichvar 

& Kartesz, 2009).  Jurisdictional areas were characterized according to the wetlands and deepwater habitats 

classification system used in NWI mapping (Cowardin, 1979). 

 

1.4 Qualifications 
 

edr’s Environmental Project Manager Jim Pippin and Senior Ecological Resource Specialist Sara Stebbins 

performed the on-site wetland delineation.  John Hecklau served as the edr Principal-in-Charge on the project. 

 

Mr. Hecklau serves as principal-in-charge on many of edr's environmental inventory, management, and permitting 

projects.  He received a bachelor's degree in biology from Middlebury College and a master's degree in wildlife 

biology from State University of New York (SUNY) College of Environmental Science and Forestry.  With over 25 

years of experience in the environmental field, professional expertise includes wetland delineations, plant and wildlife 

identification, community mapping, resource management planning, habitat assessments, and environmental impact 

analysis.  

 

Mr. Pippin is an Environmental Project Manager/Environmental Scientist with over 15 years of experience in the 

environmental field.  He received a bachelor’s degree in Natural Resources Management from the University of 

Maryland at College Park.  Professional expertise includes State Environmental Quality Review Act (SEQRA) 

compliance, local, state, and federal permitting, wetland delineations, wetland mitigation monitoring, stream 

restoration and monitoring, forest conservation management, global positioning system (GPS) mapping, and 

geographic information system (GIS) data analysis. 

 

Ms. Stebbins is a plant ecologist with over 10 years of applicable environmental experience, and holds both 

Bachelor’s and Master’s degrees from SUNY College of Environmental Science and Forestry.  Since joining edr, Ms. 

Stebbins has been involved in a wide variety of projects, with field tasks including rare plant surveys, ecological 

community inventory and mapping, wetland delineations, habitat assessments, and invasive species surveys.  As a 

skilled technical writer, report writing tasks have included preparation of numerous environmental review and 

permitting documents, including environmental impact statements (SEQRA and NEPA), Biological Evaluations 

(NEPA), Siting Board Applications, and Conservation Analyses.   
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2.0 SITE PHYSICAL CHARACTERISTICS AND RESOURCES 
 

2.1 Existing Vegetation 
 

Existing ecological communities on the Project site were mapped based on interpretation of aerial photography, and 

then verified in the field by edr biologists on May 22, 2012.  Following field reconnaissance and aerial photo review, 

vegetative community boundaries were digitized, and approximate acreages calculated through the use of GIS 

analysis.  As shown in Figure 3, the site contains five broad ecological community types: upland deciduous forest 

(10.27 acres), disturbed/developed (4.95 acres), forested wetland (3.05 acres), emergent wetland (2.07 acres), and 

successional old-field (1.15 acres).   

 

Upland deciduous forest is the dominant ecological community type on the Project site.  This community comprises 

approximately 10.27 acres of the site, and is characterized by eastern cottonwood (Populus deltoides), black locust 

(Robinia pseudoacacia), red oak (Quercus rubra), and box elder (Acer negundo) in the overstory, with honeysuckle 

(Lonicera morrowii), black raspberry (Rubus occidentalis), and poison ivy (Toxicodendron radicans) in the understory.  

Portions of the upland deciduous forest on site were previously disturbed, as evidenced by piles of soil/excavated 

material among the trees. 

 

Forested wetlands occupy approximately 3.05 acres of the site, and are dominated by black willow (Salix nigra), 

green ash (Fraxinus pennsylvanica), gray dogwood (Cornus racemosa), and various wetland grasses.  This 

community is found along the eastern edge of the Project site and is surrounded by upland deciduous forest and 

developed access roads.  

 

Emergent wetland occupies approximately 2.07 acres in the northern portion of the Project site and is characterized 

by sedges (Carex sp.), willowherbs (Epilobium sp.), and various wetland grasses.  A few small green ash saplings 

are also present.  This wetland is a stormwater management pond with soils comprised of excavated clay.  

 

Successional old field occupies approximately 1.15 acres of the site and is dominated by herbaceous species 

including goldenrod (Solidago sp.), common milkweed (Asclepias syriaca), wild strawberry (Fragaria virginiana), 

crown vetch (Coronilla varia), and various grasses.  Eastern red cedar (Juniperus virginiana) shrubs are scattered 

throughout.  This community occurs along the northern edge of the site, on previously disturbed areas that are in the 

early stages of secondary succession. 
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The remainder of the site (approximately 4.95 acres) is characterized as disturbed/developed, and includes areas 

that generally lack vegetation, including disturbed soils, gravel access roads, and a dry drainage ditch (described 

below as delineated Wetland C). 

 

2.2 Physiography and Soils 
 

The Project site is located within the Erie-Ontario Plain physiographic province of New York, which in this region 

extends from the shore of Lake Ontario to the foot of the Niagara Escarpment.  Elevation of this province within 

Niagara County ranges from 250 feet above mean sea level (amsl) along the lakeshore to 390 feet amsl at the base 

of the Niagara Escarpment in the Town of Lewiston, New York (NRCS, 1972).  Topography is generally level 

throughout the Project site and surrounding area, ranging from 304 to 320 feet amsl (Figure 4).   

 

Based on available soils mapping for Niagara County (NRCS, 1972), the majority of the site is underlain by soils 

mapped as “Made land” (see Figure 5).  This soil type occurs on approximately 94 percent of the Project site, and is 

described by the County Soils Survey as areas filled with stones, old masonry materials, brick, and other waste 

covered with a thin mantle of soil material.  A small area of Rhinebeck silt loam soil is also mapped as occurring on 

site.  Both the Rhinebeck silt loam and Made land mapping units are classified as hydric (NRCS, 2012a).  Table 1 

presents detailed information on all of the soils found on-site. 

 

Table 1.  On-Site Soils 

Soils Name1 Mapping 
Unit 

Slope 
(%) 

Drainage 2 
Depth to Seasonal 

High Water Table (in) 
Hydric 
Soil 3 

Made land Me 0-2 vpd 0-6 Yes 

Rhinebeck silt loam RbA 0-2 spd 6-12 Yes 
1 Unless otherwise noted, information derived from the Soil Survey of Niagara County, New York (1972). 
2 Soil drainage is represented by the following abbreviations: “ed” = excessively drained, “sed” = somewhat excessively drained, "wd" = well 
drained, "mwd" = moderately well drained, "spd" = somewhat poorly drained, and "vpd" = very poorly drained. 
3 NRCS, 2012a. 
 

2.3 Hydrology 
 

The Project site is located in the Great Lakes Drainage Basin and is part of USGS Hydrologic Unit 04130001 of the 

Oak Orchard-Twelvemile Watershed.  In Niagara County, total annual precipitation averages 37 inches (NRCS, 

2012b).  The majority of surface hydrology on the Project site is generated by precipitation and surface water run-off 

from adjacent land.  A series of ditches drain the Model City facility, connecting delineated wetlands to other off-site 
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hydrological features, and ultimately draining into Fourmile Creek.  USGS topographic mapping does not indicate the 

presence of any ponds in the Project site (Figure 4).  One stream/ditch is depicted running east-west across the 

northern end of the Project site; this feature was delineated as Wetland B.  Field review also revealed the presence 

of a drainage ditch on the southeastern side of the access road running through the center of the Project site, which 

was delineated as Wetland C. 

 

3.0 JURISDICTIONAL AREA MAPPING 
 

3.1 Waters of the United States 
 

As defined by the USACOE, Waters of the United States include all lakes, ponds, streams (intermittent and 

perennial), and wetlands.  Jurisdictional wetlands are defined as “Those areas that are inundated or saturated by 

surface or ground water at a frequency and duration sufficient to support, and that under normal circumstances do 

support, a prevalence of vegetation typically adapted for life in saturated soil conditions” (EPA, 2001).  Such areas 

are indicated by the presence of three criteria: hydrophytic vegetation, hydric soils, and evidence of wetland 

hydrology during the growing season (Environmental Laboratory, 1987).  However, as a result of the Solid Waste 

Agency of Northern Cook County v. U.S. Army Corps of Engineers Supreme Court case (No. 99-1178; January 9, 

2001), it has been determined that the USACOE does not have jurisdictional authority over waters that are 

“nonnavigable, isolated, and intrastate” (EPA, 2001).  Subsequent Supreme Court rulings have indicated that 

jurisdictional waters include headwaters and wetlands that have a “significant nexus” to navigable or interstate 

waterways.  The USACOE offered a preliminary opinion during field review on May 22, 2012 that the delineated 

wetlands at the Project site will be considered jurisdictional.  However, final jurisdictional status will be determined 

during the formal application review.   

 

NWI maps indicate the approximate location of wetlands that could be under federal jurisdiction.  NWI mapping does 

not indicate the presence of any federally mapped wetlands within the Project site (see Figure 6).  However, there 

are numerous NWI wetlands mapped within the Model City facility.  The closest, FAC ponds 1 and 2, is located 

approximately 35 feet east of the Project site.  This wetland is a freshwater pond, coded by the NWI as PUBKHx 

(palustrine, unconsolidated bottom, artificially flooded, diked/impounded, excavated).   

 

3.2 New York State Freshwater Wetlands 
 

The Freshwater Wetlands Act (Article 24 and Title 23 of Article 71 of the Environmental Conservation Law) gives the 

NYSDEC jurisdiction over state-protected wetlands and adjacent areas (100-foot upland buffer).  The Freshwater 
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Wetlands Act requires the NYSDEC to map all state-protected wetlands (typically over 12.4 acres in size) to allow 

landowners and other interested parties a means of determining where state jurisdictional wetlands exist.  NYSDEC 

Freshwater Wetland mapping does not indicate the presence of any state mapped wetland within the Project site 

(see Figure 7).  The nearest NYSDEC Freshwater Wetland, LE-18, is located approximately 0.2 mile west of the 

Project site. 

 

3.3 Summary of On-Site Jurisdictional Areas 
 

3.3.1 Wetlands 
 

edr personnel delineated four wetlands totaling 5.16 acres within the Project site.  Information pertaining to these 

wetlands is summarized in Table 2.  Detailed descriptions of the delineated wetland are presented in Section 4.2. 

Additional information is provided on the data sheets included in Appendix B. 

 

Table 2.  On-Site Wetlands.   

Wetland ID 1 Area 2 Federal Jurisdiction 3 State Jurisdiction 

A 3.05 Yes No 

B 0.25 Yes No 

C 0.04 Yes No 

D 1.82 Yes No 
1Delineated wetlands were identified with a unique letter by edr personnel during field investigations.  
2Area is expressed in acres, and includes on-site portions of wetlands only. 
3Based on field observations of hydrologic connections.  Final jurisdiction will be determined during formal application review. 

 

3.3.2 Streams and Ponds 
 

There are no lakes or ponds within the Project site.  There is one mapped stream/ditch depicted running east-west 

across the northern end of the Project site; this feature was delineated as Wetland B (see Figure 8).  This ditch 

originates in Wetland D (a retention basin) and is characterized by well-defined, excavated banks and a slow, gentle 

flow (see additional discussion in Section 4.2).  Field review also revealed the presence of a drainage ditch on the 

southeastern side of the access road running through the center of the Project site, which was delineated as Wetland 

C.   
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4.0 ON-SITE JURISDICTIONAL AREA DELINEATION 
 

4.1 Methodology 
 

The entire Project site was investigated, and all the wetlands were delineated on May 22, 2012.  The determination of 

wetland boundaries was made by edr personnel according to the three-parameter methodology described in the 

USACOE Wetland Delineation Manual (Environmental Laboratory, 1987).  Determination of wetland boundaries was 

also guided by the Interim Regional Supplement to the Corps of Engineers Wetland Delineation Manual: Northcentral 

and Northeastern Region (hereafter referred to as the Regional Supplement) (USACOE, 2009).  Attention was also 

given to the identification of potential hydrologic connections between wetland areas that could influence their 

jurisdictional status.  Wetland boundaries were defined in the field with sequentially numbered pink surveyor’s 

flagging.   

 

Data was collected from sample plots in each delineated wetland on May 22, 2012, and was recorded on USACOE 

Routine Wetland Determination forms (Appendix B).  Data collected by edr personnel included dominant vegetation, 

hydrology indicators, and soil characteristics.   

 

The vegetative data collection process focused on dominant plant species in four categories: trees (>3” diameter at 

breast height), saplings/shrubs (<3.0” diameter at breast height and >3.2’ tall), herbs (<3.2’ tall), and woody vines.  

Dominance was measured by visually estimating those species having the largest relative basal area (trees), 

greatest height (saplings/shrubs), greatest number of stems (woody vines), and greatest percentage of aerial 

coverage (herbaceous) by species.  Dominant species for each stratum in the plant community were identified for all 

sample points.  The dominant species from each category are defined as those plants with the highest ranking which, 

when cumulatively totaled, exceeds 50 percent of the total dominance measure for that category, plus any additional 

plant species comprising 20 percent or more of the total dominance measure for the category.  The species were 

rank ordered for each category by decreasing value of percent cover.   

 

Soils data at each sampling location were collected by edr personnel using a trenching shovel.  Information 

concerning soil name, drainage classification, texture, matrix and redoximorphic feature color was obtained by 

reviewing the County Soil Survey and through field sampling.  Soil colors were determined using Munsell Soil Charts 

(Kollmorgen Corp., 2000).  This information was used to determine whether the soils displayed hydric characteristics.  

Hydric soils are those that are saturated, flooded, or ponded long enough during the growing season to develop 

anaerobic conditions in the upper part of the soil layer.  Hydric soils are poorly drained, and their presence is 

indicative of the likely occurrence of wetlands (Environmental Laboratory, 1987).   
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The Regional Supplement lists the following indicators as evidence of wetland hydrology (in order of decreasing 

reliability): (A1) surface water, (A2) high water table, (A3) saturation, (B1) water marks, (B2) sediment deposits, (B3) 

drift deposits, (B4) algal mat or crust, (B5) iron deposits, (B7) inundation visible on aerial imagery, (B8) sparsely 

vegetated concave surface, (B9) water-stained leaves, (B13) aquatic fauna, (B15) marl deposits, (C1) hydrogen 

sulfide odor, (C3) oxidized rhizospheres on living roots, (C4) presence of reduced iron, (C6) recent iron reduction in 

tilled soils, and (C7) thick muck surface.  Hydrologic characteristics (inundation and soil saturation) were visually 

assessed to a depth of 12 inches.  The hydrology indicators described above are considered "primary indicators," 

and any one of these indicators is sufficient evidence that wetland hydrology is present.  In addition, “secondary 

indicators” used by edr personnel included: (B6) surface soil cracks, (B10) drainage patterns, (B16) moss trim lines,  

(C2) dry-season water table, (C8) crayfish burrows, (C9) saturation visible on aerial imagery, (D1) saturation visible 

on aerial imagery, (D2) geomorphic position, (D3) shallow aquitard, (D4) microtopographic relief, and (D5) fac-neutral 

test.  Any two of these also indicate the presence of wetland hydrology.  Wetland hydrology, when combined with a 

hydrophytic plant community and hydric soils, indicate the presence of a wetland. 

 

Photographs representative of the delineated wetland on-site are included in Appendix C. 

 

4.2 Description of On-Site Delineated Wetlands 
 

edr personnel delineated four wetlands on-site.  The size and location of these wetlands are illustrated in Figure 8.  A 

description of these wetlands is presented below. 

 

Wetland A 

Wetland A (3.05 acres) is a forested wetland located in the eastern portion of the Project site (Figure 8).  Vegetation 

is dominated by green ash, black willow, gray dogwood, and various grasses and mosses.  Evidence of hydric soils 

included low chroma matrix colors (2.5YR 3/1) with clay cobbles present throughout the pedon, and dark loamy soil 

over mottled clay (10YR 3/1 and 10YR 4/2).  Evidence of wetland hydrology included inundation, water-stained 

leaves, oxidized rhizospheres on living roots, and moss trim lines.  Hydrologic connectivity is present between this 

wetland and other wetlands both on- and off-site.  Wetland A generally drains to the north into Wetland B, which 

flows off-site to the east.  Wetland A is also connected to Wetland C, another drainage ditch that flows to the south.   

 

Uplands adjacent to Wetland A are characterized as deciduous forest.  Vegetation in this area includes cottonwood, 

box elder, black locust, honeysuckle, dame’s rocket (Hesperis matronalis), and white avens (Geum canadense).  
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There was no evidence of wetland hydrology in these areas, and the bright soils (10YR 4/3) did not display any 

hydric soil characteristics.  

 

Wetland B 

Wetland B (0.25 acre) is located in the northeastern portion of the Project site (Figure 8).  The wetland is a man-

made drainage channel that runs parallel to an access road, but is presently overgrown and has the characteristics of 

an emergent wetland community.  Vegetation is dominated by wetland species including cattails (Typha angustifolia), 

sedges, and a small amount of black willow.  Evidence of hydric soils included a low chroma matrix (10YR 4/1) with a 

clay texture.  Evidence of wetland hydrology included saturation, water-stained leaves, and the presence of a 

hydrogen sulfide odor.  This wetland flows from west to east, receiving drainage from Wetland D via a culvert under a 

road separating the two wetlands, and flowing off-site to the east.  

 

Uplands to the north of Wetland B are characteristic of an old field community, while the adjacent community to the 

south is upland deciduous forest (as described above).  Dominant vegetation found at the sample point include 

goldenrod crown vetch, common milkweed, and wild strawberry.  There was no evidence of wetland hydrology in this 

area and the bright soils (10YR 5/3) along with the hard packed rock/soil did not display hydric characteristics.  

 

Wetland C 

Wetland C (0.04 acre) is a drainage ditch that runs through the middle of the southern portion of the site, parallel to 

an access road (Figure 8).  Stream flow appears ephemeral, with no water present during the field investigation.  The 

channel has well defined banks and a vegetated channel.  Bank width is approximately 10 feet, with a stream width 

of approximately 3 feet.  Wetland C is connected to Delineated Wetland A and flows south into an east to west 

aligned drainage ditch that flows to a ditch called the ”Central Ditch”, which ultimately flows north into Fourmile 

Creek.  Uplands adjacent to Wetland C consist of deciduous forest (described above) to the east and an access road 

to the west.  

 

Wetland D 

Wetland D (1.82 acres) is located in the northwestern corner of the site (Figure 8), and is the basin of a storm water 

retention pond.  At the time of the investigation, the basin lacked standing water, and was vegetated with a wet 

meadow or emergent wetland community.  Dominant species include wetland sedges and grasses, with scattered 

willowherb, water plantain (Alisma sp.), and green ash seedlings.  Evidence of hydric soils included low chroma clay 

soils (10YR 4/2).  Hydrologic indicators at the time of investigation included water-stained leaves and oxidized 

rhizospheres on living roots.  Wetland D drains to the east via Wetland B.   
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Uplands adjacent to the Wetland D sample point are characteristic of a disturbed old field community, and are 

dominated by crown vetch (Coronilla varia).  There is no evidence of wetland hydrology in the area and the high 

chroma soils (10YR 4/4) do not support the presence of a wetland.  The soils are also generally disturbed and hard-

packed clay/rock.   

 

5.0 THREATENED AND ENDANGERED SPECIES 
 

A letter request was sent to the New York Natural Heritage Program (NHP) on May 16, 2012 to determine whether 

any listed endangered or threatened species have been documented within or adjacent to the Project site.  edr 

received a response from the NHP on June __, 2012.  The response indicated that no state or federally-listed 

threatened or endangered species have been documented on or near the Project site.   

 

6.0 CONCLUSIONS 
 

edr delineated four wetlands within the Project site, totaling approximately 5.16 acres.  The delineated wetlands were 

identified based on the presence of hydrophytic vegetation, hydric soils, and wetland hydrology.  The delineated area 

includes forested and emergent cover types.  The primary functions provided by these wetlands appear to include 

storm water detention, ground water recharge, water quality improvement, and provision of wildlife habitat.  The 

functions provided by the on-site wetlands are limited due to their shallow depth, ephemeral nature, and lack of 

habitat diversity.  Because these wetlands are located on the site of an active hazardous waste landfill, they offer no 

opportunities for public recreational use, education, or research.   

 

Wetlands on site do not correspond to areas where wetlands are shown on the NWI maps.  However, they display 

wetland characteristics (vegetation, soils and hydrology) and therefore, pursuant to the provisions of the Clean Water 

Act, could be under the jurisdiction of the USACOE.  All four wetlands delineated at the Project site are connected to 

off-site wetlands and appear to be jurisdictional.  The USACOE gave preliminary consensus that the delineated 

wetlands would be jurisdictional during field review on May 22, 2012.  However, final jurisdictional status will be 

determined during the formal application review.   
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