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AGE, I « THE SENTINEL = NOVEMBER 2, 2002
" RRG slates public forum on Lew-Port health study

witnued from cover
Continue Lobbying
Then it was Hufnagel's turn. He
'gan by thanking everyone for
eir support and stating that he felt
¢ had accomplished his goal of
erting many people to the dangers
reatening Miagara County. He
ged all on hand to lobby hard
ith their legislators and the pover-
a to get the prohibiting legista-
m passed before the first truck
akes the journey. For then it
ould be 100 late.
On Saturday, Oct. 26, RRG held a
"e85 conference at the
oungsiown Village Hall. The
rent saw wide interest by resi-
sois as  well as  the local
edia.There was also good repre-
qitation by local officials inclnd-
ig Porter Town Supervisor Merl
fiepegt and Youngstown Mayor
eil Riordan. A panel which

——

included Choboy, Maziarz and
DelMante spoke on the overall
PCB concerns, along with Mikel
Shakarjian, a scientist who is pro-
viding technical adviece to RRG.

To the disappointment of many,
Hufnagel was unable to attend, due
to work commitments. However
the barrel which he had worn on his
tong walk was there. This item has
since been donated to the Porter
Historical Society, where local res-
idents may find it on display on the
second floor -of the Red Brick
School in Youngstown.

Maziarz Optimistic

Maziarz told the crowd that in his
opinion the governor will sign the
legislation blocking the importation
of PCBs to this area once the
Senate and Assembly pass it. He
also felt that Majority Leader
Bruno would be supporlive.
Many in the group applauded

DelMonte and Maziarz for their
efforts to protect this community.
During a question and answer peri-
ad that foilowed, -Supervisor
Wieperl was urged to work with the
present Porter Town Board to assist

in 1he efforts to limit CWM expan-

slon.

Attendees were reminded of this
by the large sign with RRG's famil-
iar "Enough is Enough” message
which formed the backdrop for the
meeting, Literature was handed out
by the RRG, und those in atten-
dance were urged to become more
involved now with phone -calls,
comtacts, and donations. RRG can
be contacted at Box 262,
Youngstown, NY 14174, and dona-
tions for its various environmental
efforts can be made to the
Community Defense Fund.

One of these involves an earlier

state Supreme Court ruling which

remains not acted upon by the state
Department of Environmental
Conservation.

In 1994, the New York State
Supseme Court. ruled that in the
interest of environmental justice,
more sites for toxic wastes should
be located closer to waste sources
"with all deliberate specd.” That
ruling has been ignored 1o date. In
fact, RRG points cut proposed stule
guidelines call for avoiding bring-
ing a disproportionate share of
toxic wasie lo communities Lhat
have high numbers of minority or
low income populations.

RRG advises Niagara area resi-
dents that they contact DEC offi-
cials and urge that communities
with an excessive amount of toxic

.wastes already present should be

added to the list of disadvantaged
communities, Commenis can be
addressed to DEC officials by

phoning 866-299-0497 and asking
to 1alk about to them abow envi-
ronmental justice.
"ublic Forum

In the meantime, RRG announces
that a pubtic forum to discuss fur-
ther testing of the Lewiston-Porler
campus will oceur Saturday MNov. 2,
from 2 to 4 p.m. at the Youngstown
Village Hull. Dr. Joseph Gardellu,
associale dean and professor of
Chemistry at the University of
Buffalo, who gave a presentation
last month to the Lew-Port School
Board along with Ann and Geraint

. Robers, industrial chemists, will

speak and answer questions. All
who are concerned about the health
of students, teachers, und other
workers at Lew-Port should gain a
lot of important information by

attending. -

$35 & Under Ads - FREE
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" THE SENTINEL « [ANUARY 18, 2003 » FTAGE 3

Public commentary sessions on DEC's
draft permit for CWM set for Feb. 4

continued from cover

the focus of the cominuing RRG
Asticle 78 suit), nor will it result in
any significant increase in the stor-
age and treatment of wastes" at
CWM. )

Essentially DEC’s issuance of
the new permit will allow for
CWM to maintain its current man-
agement and treatment of haz-
ardous and industrial non haz-
ardous ‘wastes at the Balmer Road
facility. All current permits govern-
ing CWM's ongoing corrective
measures” "to remedy/control on-
site soil and ground water contami-
nation would be maintained.” as
would the requirement of CWM-
funded DEC monitoring of the
operations, and the company's
financial responsibilities regarding
closure, corrective measares and
posi-closure care of the facility,
according to the DEC announce-
ment.

. Public Input

This permit process also involves
public input. As part of ils
announcement DEC informed that
“Public  Availability” sessions;
allowing for DEC officials 1o
respond to questions raiscd by local
residents regarding the "technical,
environmental and procedural

aspects” of the nmew draft permit
will be presemted. These sessions,
which are open to the public, will
be held Tuesday, Feb. 4, from 3to 5
p.m., and from 7 10 9 p.m. at Porter
Town Hall, 3265 Creek Road in
Youngstown. Area residents are
strongly encouraged to attend these
sessions.

In preparation for this, RRG
announced it will be holding an
open community meeting Saturday,
Feb. 1 at the Red Brick Village Hall
in Youngstown beginning at 10
a.m. The purpose of this session
will be to further inform and edu-
cate the community on the specifics
of the proposed DEC consolidated
permit for CWM, allowing for res-
idents ta be better prepared for the
Febh. 4 sessions with the DEC offi-
cials. For furthef information on
these meetings, contact RRG at
791-4562, or on-line at www.rg-
wny.org.

Did you know...

In 1927, The Old Fort Niagara
Association was formed by local
cilizens to presgrve the historic
structures at Fort Niagara and
opened them to the pubtic?
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Testimony of R. Nils Olsen, Jr.
650 Main Street
Youngstown, NY 14174
November 2008

Comments Concerning the DEC Draft Hazardous Waste Facility Siting Plan
July 2008

Good evening. My name is Nils Olsen, and I reside at 650 Main Strect,
Youngstown, New York. | appear on my own bchalf and on behalf of my client,
Residents Organized for Lewiston-Porter’s Environment.

I have lived in Youngstown for 25 years, during which there have been three
constants in my life: the love and support of my wife and three children; my
employment as a Professor at the University at Buffalo Law School; and the
culpable failure of the New York State Department of Environmental Conservation,
our hosts tonight, to issue a Final Hazardous Waste Facility Siting Plan that
honestly and fairly addresses the question of the equitable geographic siting
throughout the State of hazardous waste treatment, storage and disposal sites
|TSD|.

Tonight’s hearing should demonstrate that the cnvironmentally-aware
citizens of the towns of Lewiston and Porter, other than those who either work for
Chemical Waste Management or who do business with it, have little respect for or
confidence in the New York State Department of Environmental Conservation. A
very brief history of its extraordinary failure to promulgate a timely and responsive
Hazardous Waste Facility Siting Plan will illustrate the reasons that underlie this

attitude,
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In 1987, the late Senator John Daley and Assemblyman Joe Pillitere co-
sponsored a bill which sought to establish a shift from ad hioc siting of hazardous
waste facilitics to a statcwide comprehensive plan. The bill was signed into law more
than 21 years ago. The most significant feature of the law, from the perspective of
Lewiston-Porter, was the requirement that, in preparing its plan, DEC make a
dctermination of new or expanded treatment, storage, and disposal facilities which
will be nceded for the proper long-term management of New York State’s
hazardous waste consistent with an equitable distibution of facilities. A final Plan
was required from the Agency within fifteen months of the passage of the legislation
in 1987.

The actions of the DEC in producing the required facility siting plan have
been repeatedly untimely, in contravention of the legislative timetable as well as an
order of the New York State Supreme Court, In fact, tonight’s hearing is convened
to consider the DEC’s latest Draft Plan that is heing proffered nearly twenty years
after the statutory deadline for completion of a final Plan and a staggering thirteen
years after Justice Mintz of the New York State Supreme Court entered an order
which resulted in the withdrawal of an earlier, illegal effort and dirccted the agency
to prepare and file 2 new, responsive plan “with all deliberate speed.” This
dereliction of legal ohligation represents, to my mind, a contemptuous attitude, not
only to contrulling New York State Law and a State Supreme Court judgment, but
as importantly to the citizens of the towns of Lewiston and Porter, who have been
compelled against the public’s will to host the massive CWM hazardous waste

landfill, the only such facility in the northeast United States.

[ ]
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The Agency offers no apology for its violations of New York State law. Its
only explanation is that the legal and factual framework that existed in 1988, when
its final plan was due, has changed significantly during the past two decades,
rendering the many of the statutory requirements irrelevant and that other states
have failed altogether to draft a plan'. Page Intro-1. Thus, relying upon a delay that
is founded solely upon its own lawless malfeasance, the agency seems to consider
that it is doing this community a favor by preparing and offering its latest Draft
Plan, even though to their mind, it is no longer relevant. In our community, whose
lezisiators authored the Siting Plan requirement; which successfully challenged the
legality of previous DEC drafts; and whose hosting of the State’s only commereial
hazardous waste landfill clearly inspired the requirement to consider an equitahle
geographic siting of facilitics, this Draft Plan is no favor. Indeed, it comes too late to
slow the tragic violation of Environmental Justice that the DEC has imposed upon
the rural townships of Lewiston and Porter during the past twenty ycars.

In all, this draft plan is the {ifth version that I have commented upon
throughout the ycars. For all the time that has passed, this effort by today’s DEC,
ultimately, contains many of the shortcomings of its predecessors. [tis a decply
flawed, disappeinting, and internally contradictory document that fails, once again,
to comply with the statutory and judicial mandates imposed on the agency.

In the interests of time, and hecause other issues are well discussed hy others
in their comments tonight, [ will focus my remarks on two fatal shortcomings of the

Draft Plan: it’s unsupported and unsupportable conclusion that the market in New

' Reliance on the failures of other states to complete Plans is wholly irrelevant since the
DLEC does not indicate that any were under state law mandates to prepare such documents

Td
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York has resulted in an equitable geographic distribution of hazardous waste TSD
facilities; and its failure to include an appropriate discussion of Environmental
Justice and public health as matcrial aspects of the Draft Plan.

EQUITABLE GEOGRAPHIC DISTRIBUTION OF FACILITIES

Incredibly, this Draft continues the DEC’s insistence, asserted in each of its
prior efforts at Hazardous Waste Facility Siting planning, that “the evolution of the
hazardous waste management indusiry within the State has resulted in an equitable
geographic distribution of facilities.” Draft, Page 6-13. In considering tbe best way
to fairly characterize the Department’s conclusion, [ am drawn to Lewis Carroll’s
novel, Alice in Wonderland. Specifically, the DEC has consistently asserted that the
burying of millions of tons of hazardous waste onfy in the town of Porter and
nowhere else throughout the State represcnts “an equitable geographic distribution
of facilities.” This assertion illustrates the approach to interpretation of language
first espoused by Humpty Dumpty in the novel and leaves the rest of us as confused
as Alice:

“When I use a word, it means just what 1 choose it to mean — neither
more nor less.” “The question is,” said Alice, “whether you can make words mean
so many different things.” “The question is,” said Humpty Dumpty, *“which is to be
master — tbat’s all.” Alice was much too puzzled to say anything; so after a minute
Humpty Dumpty began again. “They’vc a temper, somc of them — particularly the
verbs: they’re the proudest — adjectives [such as ‘equitable’] you can do anything
with, but not verhs — however, I can manage the whole lot of them! Impenetrahility!
That’s what [ say,"

Thus, we have onee again been left in the DEC’s version of Humpty Dumpty’s
Wondcrland, where black means white and in which hazardous waste landfilling

that only occurs in one location throughout the State, is an “equitable geographic

distribution.”



NYSDEC OHMS Document No. 201469232-00113

In seeking to justify this assertion, the DEC has compared seven different
types of state-widc statistics that include: (1) the distribution of all facilities that
reccive hazardous waste for management from off-site sources (commercial and
captive) or that treat regulated waste at the site of origin; (2) all of such facilities
excluding those only treating wastewater on-site; (3) only those facilities that receive
waste from off-sight management (commercial and captive); (4) all of such facilities
excluding non-commercial entities; (5) “end treaters” of hazardous waste including
combustion units and landfills at facilities; (6) only commercial *cnd treaters” of
hazardous waste; and (7) the distribution of hazardous waste reccived by facilities in
each region of the state. None of these comparisons fairly address the issue of
equitable geographic distribution. In fact, the Draft works hard to obfuscate and
avoid any meaningful discussion of the issue.

The Draft Plan acknowledges as it must that “the Department continues to
consider land disposal as the least desirable management method...” Landfilling,
even of treated residuals, is the only management practice that keeps all of the waste
that is received buricd on-site in a facility forever, resulting in a permancnt
repository of hazardous waste that will lcak at some time in the future and that
requires perpetual environmental care and remediation. The extensive property
utilized for a hazardous waste landfill is a pecrmanent sacrifice zone that will never
be appropriate or available for any future residential or other productive use,
especially one such as CWM that was active long before the federal government

limited, in the name of environmental and puhlic health, the types of waste that
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could be legally landfilled. It simply cannot be fairly compared to storage or
reuse/recycling management facilities across the state,

Having recognized the unigue and unacceptable management method that
landfilling represents, the DEC’s reliance on the location of all TSD facilities
(including or excluding wastewater treatment) is wholly inappropriate. The vast
majority of these facilities are storage or recycling/reclamation facilities that
ultimately ship any on-site hazardous waste to a landfill or incinerator. Similar
problems result in comparing the siting of the CWM landfill with all commercial
and captive facilities that receive waste from off-site management (still
predominantly storage and reeycling) and with limiting the comparison cohort to
commercial TSD facilities. While the progression of analysis employed reduces the
number of facilities compared, it still matches a large commercial hazardous waste
landfill with storage and recycling facilities that do not maintain permanent
possession of hazardous waste on sitc — a comparison of apples and onions if ever
there was one.

In an apparent backhanded effort to address the failure of its analysis and to
provide some support for its otherwise naked assertion of “equitable geographic
distribution,” the DEC considers the locations of so-called “end treaters” — cement
aggregate kilns and landfills — to determine equitable distribution. Onc is located
near Albany, the other in Lewiston-Porter. It also compares the distribution of
hazardous waste received by facilities in each DEC region of the state. Different
prohlems result from these considerations and render them useless to establish the

equitable geographie siting that the DEC apparently seeks,
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In its consideration of “end treaters,” the DEC’s comparison does not
consider the amount of waste that is disposed of by commercial combustion facilities
as opposed to the amounts annually and permanently buried at the Model City
facility. Thus, Norlite Corporation, the only commercial “incinerator” in New York
State, operates two permitted aggregate hazardous waste kilns in Cahoes, NY,
Norlite burns bazardous waste liquid low-grade fuel and used oil to produce
lightweight aggregate. As disclosed at Page ES-5 of the Draft Plan, Norlite received
a total of 24,287 tons of hazardous waste in 2005, which was burned and destroyed
in their kilns. CWM landfilled and pcrmanently buried on-site 145,761 tons of
hazardous waste during the same time period, more than six times the amount of
waste burned in Cahoes.

Even more clearly, by limiting its focus to hazardous waste received by
region, rather than on hazardous waste permanently kept after management, the
Agency is once again refusing to accept the necessary consequence of landfilling as
the least desirable hazardous waste treatment, storage, and disposal management
method. CWM is the only landfill in New York. By contrast, the only other
commercial facility to take delivery of even 25,000 tons of waste was Revere
Smelting and Refining of Middletown, NY, which in 2005, reccived 158,520 tons of
lead-based batteries. Revere is a recycling facility for these batteries. Any
hazardous waste remaining after the recycling process is stored and then shipped
off-site to Chemical Waste Management or out-of-state facilities. No hazardous
waste is permanently managed or disposed of at the facility. A recycling facility,

which is the most highly preferred management practiee after reduction or
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climination under controlling New York environmental law, can hardly be
compared to a commercial hazard waste landfill such as CWM when assessing
equitable geographic distribution in New York State.

It is clear that, in examining ifs data concerning equitable geographic
distribution of treatinent, storage and disposal facilitics, the DEC must evaluate by
comparing like facilities, considering management method, inventory and volume,
referenced to the Hierarchy established by the Environmental Conservation Law
Section 27-0105. To date, as a direct result of DEC permitting, Chemical Waste
Management has buried in excess of 8,000,000 tons of hazardous waste in ifs
thirteen permitted landfills, much of it organic, liquid, volatile and other untreated
waste, now banned from landfilling because of its unacceptable danger to the
environment and public health. No other region or location in New York State has
any comparahle facility or inventory. The existence of Reclamation/Recovery,
Sterage, Fuel Blending, Bulking, aggregate kiln, and/or Transfer facilitics across the
state, handling a comparatively miniscule amount of hazardous waste and retaining
none, does not create “an equitable distribution of TSD facilities” anywhere but in
the DEC’s Humpty Dumpty Wonderland.

THE PLAN'S FAILURE TO ADDRESS APPROPRIATE ENVIRONMENTAL
JUSTICE AND ASSOCIATED PUBLIC REALTH RISKS

As stated in the Draft Plan, Environmental Justice policies in New York
State “are a response to the recognition that some communities, including minority
and low-income communities in particular, have historically been overburdened by
a high density of known contaminated sites and air, water, and noise pollution, lack

of green open space, have not received a fair share of environmental programs and
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related benefits, with a resultant reduced quality of life as compared to other
communities, with the accompanying potential for increased environmental and
related public health impacts.” On March 19, 2003, the DEC issued Commissioner
Policy [CP] 29, Environmental Justice and Permitting. The policy is quite narrow
in scope and effectively is limited to environmental justice areas comprised of
minority group or predominantly low-income communities.

This narrow limit to Environmental Justice is the result of the origin of the
concept in the Kettleman City, California area, a low-income Mcxican-American
community that is burdened by a number of significant environmenta} disposal
facilities, much like the Lewiston-Porter area, The focus of the Commissioner’s
Policy is too narrow for meaningful application of Environmental Justice principles
to the siting of hazardous waste TSI facilities within the State.

In New York State, 100% of the hazardous waste landfilling is situated the
rural township of Porter. In addition to the 8,000,000 tons of hazardous waste that
has been transported into the area and permanently buried here, the Lewiston-
Porter community is further burdencd by the presence of a plethora of seriously
coempromised environmental sites. Thesc include the Niapgara Falls Storage Site
[NFSS], comprised of 191 acres in the Town of Lewiston which is used o store
residual radioactive materials associated with the Manhattan Project including
uranium and radium residues derived from highly radioactive African pitchblende
ares, and waste containing plutonium, fission produets, and other radioactive
material; the Lake Ontfario Ordinance Site, a 7,500 acre site where activity included

TNT manufacturing, the Northeast Chemical Warfarc Depot (storage and



NYSDEC OHMS Document No. 201469232-00113

transshipment of chemical weapons materials), rocket engine testing, high energy
fuels storage, a horon-10 production plant, and a NIKE missile base; the Modern
Landfill, an active solid waste landfill; and the presence of persistent organic
contaminants in the Niagara River and its tributaries— an astonishing burden for a
single area to carry.

The Draft Report asserts that hazardous waste TSD facilities and generators
are found across the State, “with concentrations near the greater industrialized
area. Fewer facilities are found in more rural or wilderness areas.” Page 6-13.
CWM'’s vast hazardous waste landfill is situated in the Town of Porter. Even a
moment’s presence in the town confirms that it is a rural, rather than industrialized
area. Porter has a population density of 208 individuals per square mile and more
than 50% of its land is agricultural. A Comprehensive Plan for the Town of Porter:
Connecting Our Past With the Fufure. In order to ensure that New York State’s
strong commitment to Environmental Justice is applicable in future TSD siting
decisions, the Draft Plan must recognize the concentration of landfilling in rural
areas and significantly enhance the definition to include rural commaunities to the
current limit of minority or low-income populations.

The Report correctly asserts that federal law restricts state regulation of
hazardous waste TSD facilitics to provisions protective of human health and
environmental protection. 40 CFR 271.4(b); Page ES-2. It is, however, silent as to
the role that demonstrated, statistically significant health issues in Environmcental
Justice areas, that could result from a concentration and loading of environmental

facilities and hazardous sites, should play in future permitting of new or expanded

10
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hazardous waste TSD facilities. This omission is particularly critical to the Towns
of Lewiston and Porter. As discussed above, these rural townships currently carry
an extraordinary environmental burden comprised of permitted landfills and
hazardous sites. Over the past ten years, the existence of this loading has prompted
the undertaking of a number of health studies to understand potential health
consequences of this situation.

Because of the excessive concentration of hazardous, radioactive, and solid
waste sites and disposal facilities situated in the Towns of Lewiston and Porter,
three health studies bave been undertaken by the Center for Community Health, the
New York Cancer Registry, the Center for Environmental Health, the New York
State Department of Health, and the Departments of Environmental Health and
Toxicology and of Biomctry and Statistics of the University at Albany. Each of
these reports disclosed statistically significant elevation of cancers and of thyroid
diseasc that are consistent with exposure to environmental contaminants for all
relevant areas and demographics.

Specifically, in a public health study that included the Lewiston-Porter arca,
published in December 2001 in Environmental Health Perspectives Supplements,
Volume 199, Number S6, public health researchers reported “a significant elevation
of disorders of the thyroid gland in women ... of all ages greater than 25 to greater
than 75 years for all comparison groups. There was also a significant clevation in
incidence of endometriosis in women 25 — 44 vears of age. All these elevations were
significant at the 99% confidence level...Although many factors influence incidence

of thyroid and genital diseases, our results are consistent with the hypothesis that
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exposure to environmental contaminants through residence near polluted sites may
be a factor.”

Similarly, a health study conducted in the Ransomville from 1995 — 1999 by
the New York State Department of Health found that, when all types of cancer were
aggregated, the number of cancers diagnosed in males was significantly greater than
the number expected. Several types of cancer in males, including bladder cancer,
had higher than expected numbers.

Finally, a recently rcleased cancer study of the Lewiston-Porter area found
statistically significant incidence of all cancers in men including prostate and
testicular cancer and of breast and bladder cancer among women, Among children,
a statistically significant incidence in all cancers was found among children
including a higher incidence of cancers of the testes and ovaries. This study also
found a statistically significant incidence in prostate cancer in men in the Village of
Youngstown area.

Protcction of the public’s health must be of paramount concern to the DEC
in planning for future siting of bazardous waste TSD facilities, especially in highly
impacted Environmental Justice arcas such as the Towns of Lewiston and Porter.
The failure of the Plan to address this concern directly is 4 serious omission. When
public heaith studies consistently demonstrate statistically significant incidence of
cancers and other diseases in an environmentally burdened community, for wbich
environmental and toxic exposure may he factor, the Siting Plan must mandate that
no further permitting, especially of hazardous waste landfilling, is appropriate.

Further, communities such as Lewiston and Porter must not be held to the nearly
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insurmountable burden of demonstrating direct causation of the disease through
exposure to ecnvironmental toxins and contaminants. With few notable exceptions,
such as ashestos, causation can never be conclusively established. Any condition
precedent for such proof hefore a permit application is affected would represent a
betrayal of the public’s trust in the Department’s commitment to ensure that ne
adverse heailth consequences will result from its permitting process.

The Draft Plan seems to indicate that it is not necessary for these serious
Environmental Justice issues to be mandated as an element informing the siting
process because DEC Policy “provides guidance for incorporating environmental
justice concerns into the Department’s environmental review process...” It goes on,
however, to admit that CP — 29 “does not specifically address the siting of hazardous
waste facilities ..." The Plan then states that:

“the Department supports efforts to ensure environmental justice,
including efforts to: address dispreportionate exposures te multiple
cnvironmental harms and risks on minority and low-income
populations and other affected communities... Additionally, and
consistent with regulation governing the siting of industrial hazardeus
waste facilities, the Departmcent recommends that the Siting Board
consider issues of environmental justice whenever making its
determination to grant, conditionally or otherwise, or to deny a
certificatc for construction or operation of a new or expanded
industrial hazardous waste facility,” Page 6-9. [emphasis added].
However, CP-29 unequivocally provides that “{t] his policy will not be construed to
create any right or benefit, substantive or procedural, enforceable by law or by
equity by a party against the DEC or any right to judicial review.” [CP29 III] As a

result, this asserted support for the inclusion of Environmental Justice policy in

hazardous waste TSD siting is misleading and leaves the communities of Lewiston

13
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and Porter without meaningful protection from violations of Environmental Justice
policies.

Environmental Conservation Law Section 27-1105(f) scts the general terms
under which an application to permit the siting of an industrial hazardous waste
facility can be deniced, and the associated New York State regulation, 6 NYCRR
361.7, establishes an elaborate numerical scoring system to determine whether a
permit should be granted or denied. Neither provision expressly requires
consideration of factors relating to Environmental Justice discusscd above. If these
critical issues are to play an appropriate role in the siting of hazardous waste TSD
facilities, they must be expressly included in the Hazardous Waste Facility Siting
Plan’s findings. ECL Section 27-1105(f) requires that a permit will be denied if the
proposed site is not consistent with the statewide Hazardous Waste Facility Siting
Plan. By failing to include 2 detailed discussion of Environmental Justice, as it
applies to the siting of TSD facilities, the plan effectively renders this consideration
and action of environmental justice policy inoperative and Icaves the Lewiston-
Porter community at risk.

CONCLUSION

It is apparent that, like its many predccessors, the current Draft Hazardous
Waste Facility Siting Plan is fatally flawed and inadequate to the task mandated by
tbe legislation. The DEC must withdraw its draft and completc a new Plan that
corrects the following errors:

* First, address the nced for additional hazardous waste Jandfilling accurately.

The Plan’s estimates of national capacity arc significantly understated
because of its failure to consider the existing capacity of six of the operational
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facilities throughout the US. There is, quite simply, no need for additional
excess capacity in New York State,

Second, discuss the effects that current landfill overcapacity has on the
DEC’s commitment to the development and utilization of alternative
technologies and treatment processes that are mandated by the Hazardous
Waste Hierarchy, and without Environmental Justice violation, can reduce
or eliminate hazardous waste on the site of generation and dramatically
reduce still further the landfilling of hazardous waste.

Third, break away from its continued insistence that the market has resulted
in an equitable distribution of facilities. This insistence fatally compromises
the credibility of both the Draft Plan and the Department. Use common
sense and follow your mandate to consider this issue by management
method, inventory, and volume and consider the efTects of excess landfilling
capacity on the Hierarchy of treatment methodologies mandated by
controlling legislation.

Fourth, make a serious effort to discuss the State’s commitment to the policy
of Environmental Justice as it applies to the siting of TSD facilities and
expand its coverage, at least to rural communities that host 100% of the
State’s inventory of landfilled hazardous waste — an Environmental Justice
issue by any rational definition.

Fifth, expressly consider and acknowledge that the environmental burden
borne by this community is extraordinary and unacceptable that should have
a preclusive effect on fandfill expansion, especially in a market in which there
arc literally decades of cxcess of capacity nationally even if the State phases
out additionai landfiliing.

Sixth, addrcess the relevance to futurc siting of public bealth studics that
confirm statistically significant exccsses of cancers and other illnesscs that
could be caused by cxposure to excessive environmental contaminants and
consider cmbargoing these arcas from additional siting of TSD facilities.
Seventh, take transportation issues seriously enough to at least present some
congruity between your assertions and the record of leaking trucks and other
transportation violations recorded at facility gates and by your own decisions
to levy fines for breaches of transportation rules and regulations.

Eighth, expunge from your recommendations any link betwcen hazardous
waste and solid waste policy in future siting decisions. Such a link sends a
clear message that the DEC is secking to address concerns in neigbboring
states about accepting solid waste exports from the State and especially New
York City by maintaining cxeess landfilling capacity for disposal of out-of-
state bazardous waste. Such a purpose is not permitted by the Siting Plan
legisiation and violates the law.

Ninth, stop referring to Supreme Court decisions which have banned State
efforts to discriminate against the interstate importation of solid and
hazardous waste. The statutory mandatc to prepare this plan does not
envision such discriminatory planning. If the Agency concludes that
additional landfilling capacity is unnecessary and that further activity in the
Lewiston-Porter area is inappropriate, the State’s action will limit landfilling
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of hazardous waste in a wholly equitable manner without reference to its

state of origin, Let's try to keep our eye on the ball and not create straw men

arguments to confuse the process.

*  And tenth, provide meaningful and accurate data to support the Draft Plan’s
assertions that additional New York State hazardous waste landfill capacity
is necessary to promote hrownfields reclamation, focusing on hazardous
waste disposal from such projects.

While this community has the means and expertise to once again litigate the
adequacy of your Draft Plan and will not hesitate to do so, do not force us to return
to court. Treat the citizens of Western New York, Niagara County, and espccially
Lewiston and Porter witb the respect and seriousness of purpose that they deserve.
Working together we can find far better ways to cnsure that hazardous disposal

capacity and policy in New York State is equitable, lawful, and reflective of the

profound values represented by Environmental Justice and public health concerns.
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Testimony of R. Nils Olsen, Jr.
650 Main Street
Youngstown, NY 14174
Novemberl9, 2009
Comments Concerning the DEC Re-Draft Hazardous Waste Facility Siting Plan
Septemher 2009

Good evening. My name is Nils Olsen, and | reside at 650 Main Street,
Youngstown, New York. [ am a member of the faculty of the University at Buffalo
Law School where 1 teach the Environmental Law and Policy Clinic. 1 appear on
behalf of our client, Residents for Responsible Government.

The efforts of the New York State Department of Environmental
Conservation to adopt a Hazardous Waste Facility Siting Plan can only be described
as a long and torturous process, hoth for the Department and certainly for the
citizens of the Towns of Lewiston and Porter who share an abiding and strong
interest in the subject.

The legislation requiring the Department to adopt a Hazardous Waste
Facility Siting Plan was authored twenty-two years ago by Niagara County’s own
Assemblyman Joseph Pillitere and the late Senator John Daley, both from Lewiston.
It required the DEC to adopt a final plan by no latter than March 1, 1989, Here we
are, on November 19, 2009, and that mandate has yet to be compliced with. This is, I
believe, the fourth occasion over the years that I have appearced at and issued
comments ahout a draft plan. While many have lost faith in the Ageney and view
these hearings as meaningless bread and circuses, I still wait hopefully for a final

plan that will respond to our legitimate comments and fully comply with the

statutory mandate.
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Our twenty-one year wait has not been wholly without result. During the
passage of two decadcs, the issue of commcrcial hazardous waste landfilling has
made a 180 degrec shift, from a situation in which therc was a net shortage of
capacity that led the United States Environmental Protection Agency to condition
federal Superfund financial assistance upon each state demonstrating adequate
disposal capacity for the next twenty years’ projected hazardous waste generation to
a situation in which there exists a significant over-capacity of commereial hazardous
waste landfill eapacity, with the DEC projecting sufficicnt national capacity in the
northcast quarter of the country to accommodate Ncw York generated waste until
at least 2028. [Page 6-8] As a result, the EPA no longer requirces states to
demonstrate disposal capacity and the DEC has quite appropriately concluded that
“hased on present national capacity, there is no need for additional hazardous waste
management facilities in New York.” [Page 9-3|

When one considers the plan’s discussion of need, it is clear that the nineteen-year
estimate of excess national capacity of commercial hazardous waste landfills represents a
serivusly understated estimate. First, the draft plan docs not cven consider three-quarters
of the country - focusing solely on the northeast. [Page 6-8] [nclusion of the remainder of
the national inventory of such landfills would have more than doubled the number of
facilities [Page 6-5]. Sccond, the draft plan docs not consider expansion at the existing
landfills — certainly based on the expericnee at CWM, significant expansion efforts can be
reasonably anticipated, Third, despitc dramatic reduction in the amount of process
huzardous waste produced by New York industry over the vears |Page 3-28], the draft plan

concludes “the generation rate of primary hazardous waste in the State over the next 20

-2
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years is expected to remain at current levels or to decline slowly.” {Page 3-29]
Considerations of cost and liability will continue, in conjunction with technological
innovation, to drive further significant reductions. When the true picture is drawn, it
seems self-evident that the current excess capacity acknowledged hy the draft is seriously
understated. In fact, it is highly unlikely that New York State will require any commercial
hazardous waste landfill capacity to disposc of its generated waste for at least the next fifty
years.

I will next turn my discussion to a continuing sore point for this community. The
statutory command to the DEC instructs it to undertake the following task: “the plan shall
include...a determination of the number, size, type and location hy arca of the state of new
or expanded industrial hazardous waste treatment, storage, and disposal facilities which
will be necded for the proper long-term management of hazardous waste consistent
with...an equitable geographic distribution of facilities.” This so called equitable
distribution analysis was crafted by Senator Daley and Assemblyman Pillitere, and was
intended to ensure that the plan, which was to address future disposal requirements also
looked to the past to determine if treatment, storage, and disposal facilitics, considering
number, size, and type of facility, had heen distributed equitably across the state. Indeed,
the Memorandum of the Assembly Rules Committec noted specifically that the bill was
intended to remedy the fact that “New York has continued to rely on two land barial
facilities located in the western part of the state,”

Over the past twenty-two years, DEC has continually, against all common sense and
in the face of the facts, found that there is cquitable distrihution of facilities. The current

draft plan continues this practice, concluding “the distribution of all industrial hazardous
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waste treatment, storage and disposal facilities...is relatively geographically equitable
across the state.” [Page 6-16]

In reaching this remarkable conclusion, the DEC sccks to present a comprehensive
approach to statutory construction, asserting, *“[ijn evaluating questions of equitable
geographic distribution of facilitics, a number of approaches can be taken.” [Page 6-11] It
then proceeds to examine the question from six different perspectives; ultimately
concluding that equitable geographic distribution cxists “considering all of these ways to
define facilities...” [id] Even bolstering its analysis by considering six different definitions,
the DEC’s conclusion does not pass the Faugh test.

Without burdening you with a detailed summary of each of its six approaches, the
continued failure of the DEC to honestly confront reality can be summarized as follows. Of
the six approaches, the first four [represented by Figures 6-3, 6-4, 6-5, and 6-6] essentially
establish cquity by no more than counting treatinent, slorage, and disposal facilities in each
of the 9 DEC regions, without reference to size or type. This process lcads to absurd results.
Thus, excluding wastewater trcatment facilities (which clearly are not in any fashion
relevant to the plan mandated by the legislature), Region 1 (which encompasses Long
Island) is host to 25 TSD facilities, while Region 9 (whieh cncompasses Niagara, Erie, and
the Southern Tier counties) hosts 23. Ergo, there must be geographic equity.

Problems arise, however, when yon penctrate the purple haze of the DEC analysis
and look more closely at exactly how much hazardous waste we are talking about.
Aecording to Figure 6-8 of the Plan, the 25 TSD facilities on Long Island received a
whopping 2,129 tons of hazardous waste in 2007 [Pagc 6-16]. By contrast, in this version of

the DEC’s multi-faceted view of cquity, the 23 TSD facilities in Region 9, reccived 166,862
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tons of hazardous waste [id], Number of facilities without reference to size, is clearly a
misicading and inappropriate way to determine whether there has been equitable siting of
hazardous waste TSD facilitics, whether focusing on: the total number, including
wastewater treatment facilities; the total excluding wastewater trcatment facilities; the
total of captive and commercial facilities; or even the total number of commercial facilities.
As all residents of the Towns of Lewiston and Porter know, in hazardous waste disposal,
size mattcrs. I’d bet the farm that anyone in the audience who does not work for CWM
would gladly tradc one of our facilities, thbe CWM landfill, for onc located in Region 1, the
Long Island Jewish Medical Center’s annual .2-ten recycling operation,

Similar issues arc apparent when the types of facilitics being counted are
considered. The Revere Smelting and Refining facility in Orange County is not the same as
the CWM landfill. Lead is reclaimed from waste for subsequent sale, with any hazardous
remainder being shipped off site. Similarly, Norlitc Corporation near Albany, despite being
classified as an incinerator in the draft plan, is in fact an aggregate cement kiln that hurns
no more than one-tenth of the hazardous waste received at CWM to produce lightweight
aggregate. No hazardous waste remains permanently at the facility and local concerns
focuses primarily on attendant dust and noise. Again, type of facility matters. Even the
draft plan acknowledgcs, as it must, that *“{t] he Department continues to consider land
disposal as the lcast desirable management method, even when LDR has been achieved.”
[Page 4-6]

Finally, in Figure 6-8, the DEC sets forth hazardous waste generated and received
by facilities within each region. Certainly, amount of hazardous wastc received is clearly

rclevant to a determination of geographical equity. Despite the fact that the plan purports
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to find support for its conclusion of equitable siting from this information, it actually does
quitc tbe opposite.

This is because the DEC has profoundly understated the amount of hazardous
wasted being treated in Region 9 gencrally and Niagara County in particular. In making its
argument, the agency reports only the annual gate receipts. With respect to the Chemical
Waste Management facility, which accounts for nearly all of the Region 9 reccipts, this
results in considering only the amount of hazardous waste landfilled in RMU-1, the onc
active landfill. While it should be noted that this figure exceceds the total amount of waste
received by all of the other facilities located in the other regions of the State eombiued, and
tbus hardly suppoerts a conclusion of cquitable distribution of facilitics, it is a woefully
understated figure.

The DEC is not addressing the amount of hazardous waste permanently stored and
being treated in commercial hazardous waste landfills in Niagara County and, as a result,
also undercounts the number of such landfills. The closed landfills at CWM, and just a
couple miles down 1-190 at the CECOS facility, arc pcrmancnt storage facilitics, subject to
perpetual care, monitoring and treatment under the supervision and oversight of the DEC.
When these closced landfills arc considered, the amount of waste subject to long-term
management in Niagara County reaches an extraordinary 10 million tons, far more than
tbat being treated in any other region, and the number of commercial hazardous waste
landfills numbers from 10 to 14 depending on who is counting and how eonsolidated
landfills are counted. From this perspeetive, it is clear that there is no equitable
distribution of facilities in New York State and the plan must be modified to reflect this

fact.
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The draft also fails to meaningfully consider the controlling matter of the hazardous
waste hierarchy, set forth in section 27-0105 of the Environmental Conservation Law.
Under this provision, which “is tu be used to guide all hazardous waste policies and
decisions,” climination and reduction arc the most favored management practices, followed
by recovery, reuse, and reeycling, which are in turn followed by treatment, detoxification,
and destruction technologies. Land disposal of hazardous wastes is the least preferable
management practice and may only be used for treated residuals posing no significant
threat to the public health or to the environment.

It is clear that New York State has not phased out hazardous waste landfilling as
required by the hierarchy, and that the draft in no way alters that fact. The legislative
history of the provision is clear. Thus, the Memorandum of the Assembly Rules Committee
stated unequivocally: “For the first time, New York Statc, acting through thc Department
of Environmental Conservation will have dedicated itself io a policy of reducing its
generation of hazardous wastes, of assuring that those wastes that continuc to be gencrated
are treated or destroyed using state-of-the-art technologices, and of phasing out the use of
land disposal as a hazardous waste management process,” New York State Legislative
Annual, 1987 at p. 226. [ Emphasis supplied| Similarly, the Governor’s Approved
Memorandum states: “The hierarch properly characterizes tand disposal as the lcast
desirable disposal methodology...” /d. While repeating the terms of the hierarchy, the
draft plan does actual disservice to it by providing a means to permit the expansion of
unnecessary, wholly redundant hazardous waste tandfill capacity that is “otherwise

necessary or in the public interest.”
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Moreover, the Plan’s effort to establish consistency with the hierarchy by devoting a
chapter to Land Disposal Restrictions is inadequate. (Chapter 4). The draft justifies its
continued efforts to maintain landfill capacity at CWM by emphasizing the State Land
Disposal Regulations (6 NYCRR Part 376), and the associated land ban. While it is clear
that bazardous waste landfilled at CWM comply with these provisions, it is equally clear
that it fails to comply with the statutory requirements that “[lJand disposal of industrial
hazardous wastes, except trecated residuals posing no significant threat to public hcalth or
to the environment should be phased out.” While it may be true that * as a result of
implementation of the LDR’s, the toxicity and mobility of the treated residuals that are
now allowed to be disposed in a hazardous waste land disposal facility are dramatically
reduced,” (Page 4-1), it is equally true that much of the waste disposed of at CWM continue
to pose a not insignificant treat to public health or to the environment. The draft plan must
be significantly revised to address this anomaly.

1 will address one last aspect of the draft plan. To its credit, the DEC has finally,
after all of these years, undertaken an extremely important requirement of its Siting Plan
responsibility — providing specific, binding guidance to Facility Siting Boards that will
consider granting Ccrtificates of Environmental Safety and Public Necessity after adoption
of a final plan. This guidance is set forth in a new Chapter 9. I will address only two of
several serious concerns with this guidance as it stands tonight.

The first concern raised by the chapter is the prescribed process for granting a
certificate to proposals for new or expandcd facilities because they are “otherwise

necessary or in the public interest.” [Pages 9-5 — 9-6] Specifically, the guidance provides
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that Siting Boards must “among other things...evaluate ... environmental justice
considerations.”

As interpreted by the DEC, environmental justice reflects the principle that no
community should bear a disproportionate share of the negative environmental
consequences resulting from industrial, municipal, and commercial operation, or the
execution of federal, state, or local programs and policies. However, as implemented in
Commissioner Policy 29, the principle only applies in permitting and certificate decisions to
minority and low-income communities.

The deoctrine, as interpreted by the DEC is far too narrow and rigid to be the focus
in the plan’s guidance since, as demonstrated clearly by the Lewiston-Porter community,
low-income and minority citizens are not the only New York State communities that may
be exposed to a disproportionate share of environmental burdens resulting from federal,
state, or local policies. Thus, this community is currently home to 8 miltion tons of
hazardous waste pcrmanently buried in CWM?’s Model City facility; the Niagara Falls
Storage Site, a federally created and supervised facility storing highly radioactive African
pitchblende ores and waste containing plutonium, fission produets and other radioactive
material; the Lake Ontario Ordinance Site, a 7,500 acre site where activity included TNT
manufacturing and the Northeast Chemical Warfare Depot; and Modern Landfill, one of
the State’s largest solid waste dump; not to mention the presence of persistent organic
contaminants in the Niagara River and its tributaries — an astonishing burden for a single
area to carry.

Fundamental fairness requircs that, before determining whether to issue a

Certilicate of Environmental Safety and Puhlic Necessity, a Facility Siting Board must



NYSDEC OHMS Document No. 201469232-00113

careflully consider the cumulative effects of all such operations in the targeted community.
Thus, to consider a local example, the guidance should provide that, before granting such a
certificate for a new landfill at CWM, a [acility siting board would have to consider the
cumulative negative cffects, including on public health, property values, and quality of life
of all of thesc facilitics. These considerations must weight heavily in granting yet another
Certificate of Environmental Safety and Public Necessity, especially when such an
expanded [acility is completely unnecessary to adequately dispose of New York State’s
hazardous waste generation for the next fifty years.

Finally, the guidance also provides that an unnceded hazardous waste facility, may
be considered in the public interest il “approving the facility will resuit in significant
economic benefit to New York State, New York industry, or the community where the
proposed facility will be located or, alternatively, whether the denial of an application will
cause significant economic harm.” [Page 9-6| As phrased in the draft, this [actor is simply
not appropriate as guidance to a [acility siting board when there is no demonstrated need
for the facility.

Moreover, it completely fails to require consideration of the true cost of such
facilities, including stagnant or dcclining property values; the heavy costs of agency
regulation that are not paid by the applicant; the loss of revenue resulting from failure to
construct new residential housing for those potential residents who would favoerably
consider the community were it not for the presence of the facility; lost opportunity to
attract clean and sustainable businesses including those related to tourism; and the
associated lost of property tax revenue resulting from the presence of the facility. I have

attached a resolution, approved unanimously by the Niagara County Legislature, which
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makes many of these same points. Moreover, it goes without saying that no amount of
income will compensate for these losses, not to mention deep concern over negative impacts
on the public health, and the Plan should certainly not suggest that it would.

Nor are the draft plan’s intimations that New York business will benefit
economically from the presence of excess commercial hazardous waste landfill capacity
because of the minimization of transportation costs borne out by the record. [Page 7-3] As
stated unequivocally in the draft: “ New York generators do not and need not consider
State borders when determining how to meet their hazardous waste management needs.
Due to the nature of a specific waste stream, a nearby facility may not be capable of
meeting a gencrator’s specific wastec management requirements. Certain componcents of a
generator’s waste stream may allow the waste to be handled more effectively or at a lower
cost at a facility located further away.” [Page 5-10] Indced, in 2005, 73% of the bazardous
waste generated in New York State was shipped out of state; and in 2007, the number
rcached 70%. The markctplace in hazardous waste disposal and treatment is not intrastate
in its scope, and the price of transportation is not dispositive on the ultimate destination of
the waste for treatment or disposal. Projected savings in transportation costs should
therefore not be used to justify the creation of morc unnecessary and unwanted
commercial hazardous waste landfill capacity in a community already burdened by the

burial of 8 million tons of hazardous waste.

CONCLUSION
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Comments
DEC hearing, January 14, 2013
Lewiston-Porter High School
R. Nils Olsen, Jr.

Good evening. My name is Nils Olsen. I reside at 650 Main Street in the
village of Youngstown. | am a member of the faculty of the University at
Buffalo Law School, where I teach the Environmental Law and Policy Clinic. I
appear tonight on behalf of our client, Residents for Responsible Government
and my comments are offered on their behallf.

My family and [ have lived in Youngstown for more than 25 years.
During that extended period, 1 have worked to prevent the expansion of
commercial hazardous waste landfilling by Chemical Waste Management
{CWM). [ am familiar both with the history of the symbiotic relationship
between the DEC and CWM, as well as the negative effects on our community
that has resulted from this relationship.

Tonight’s hearing focuses upon the Site-wide permit renewal required
by 6 NYCRR Part 373. While RRG opposes the renewal of the permit, it will be
filing written comments in the future within the time provided. Tonight, I will
very briefly address the history of environmental regulation of the site, the
serious problems that have resulted for the Lewiston-Porter communities,
and the impatience and skepticism that many in the community harbor
towards this seemingly never ending process.

My good friend Tim Henderson has long described the actual function of

the DEC as a Department of Environmental Conversation, in which little more
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than a seemingly endless stream of conversation about CWM occurs rather
than meaningful regulation of the operation. The cumulative effect of this
extended conversation has resulted in the following: The Lewiston-Porter
community is presently the home to more than eight million tons of hazardous
waste that has been trucked into our community, driven through its
residential neighborhoods and in front of this consolidated school district,
and which has been permanently buried in a series of landfills located just a
stone’s throw from this very auditorium.

Our Lewiston-Porter community, comprised of historic homes,
extensive froit orchards and other agricultural activities, and river and
lakefront proximity to the Niagara River and Lake Ontario, has been
negatively effected by this collaboration between CWM and the DEC. Thus,
serious gquestions persist as to the effects of this massive amount of hazardous
waste on our community’s public health. Studies undertaken by the NYS
Department of Health have consistently found instances of cancer beyond that
reasonably expected in our community. Property values in the towns of
Lewiston and Porter are considerably lower than those in similar
communities that are not burdened by hazardous waste landfilling. Significant
revenue loss results from the failure to construct new residential housing for
those potential residents who would favorably consider relocated to our
community were it not for the presence of the CWM facility. There has been a

real lost opportunity to attract clean and sustainable businesses, including
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those related to tourism. As a result, there has been an associated loss of
property tax revenue resulting from the presence of the facility.

In the Hazardous Waste Facility Siting Plan adopted by the DEC decades
after the legislatively imposed deadline, the agency quite correctly concluded
that there was no need for addition hazardous waste landfilling in New York
State. When the cumulative damage that has resulited in this community
through the operation of this immense hazardous waste landfill, it seems clear
that the agency should not renew CWM'’s hazardous waste management
permit. All commercial activities at the site, including treatment, storage, and
landfilling of hazardous waste should be discontinued, and future activity
should be limited to providing the perpetual care that this landfill requires.
Enough is enough - indeed eight plus million tons of waste in our community

is far more than any area should be lorced to endure.





