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legislative imperative of the 1987 State Hazardous Waste Management Act that mandated the State
to produce a State Hazardous Waste Siting Plan that specifically phases out land disposal. [ will
address this later.

CWM Expansion is not Economically Sustainable, CWM argues that the contribution of
its hazardous waste land disposal operation is too important to the economic life of the region to
close it. This is not true. When CWM s current capacity is reached. CWM will not close and
workers will not lose their jobs. CWM is responsible for its after-care for a longer period than the
life of its proposed expansion. Much work will be required to decommission and maintain the
current site. The elected officials of both parties who have consistently opposed expansion are the
same people responsible for the economic vitality of the region. They seek long term, sustainable
jobs for their constituents, not short term construction jobs.

CWM Expansion is Incompatible with Regional Planning Objectives. The region is
revitalizing its economy based on tourism and cultural heritage. Comprehensive master plans and
NY Department of State Local Waterfront Revitalization Plans emphasize orchards, wine trails,
biking. agriculture, the Great Lakes, music, festivals, and performing arts. outdoor reereation, and
rich cultural tourism. Hazardous waste does not fit in this vision.

This case is similar to the St. Lawrence Cement case of 2005. Long operating St. Lawrence
Cement sought to expand its industrial operations in an area outside the City of Hudson in the
Hudson River Valley.

From the time that the original plant was built, the region had evolved away from an
industrial economic base 1o one buill on cultural and recreational tourism. Because of this, then
Secretary of State Randy Daniels of the New York State Department of State courageously denied
his ageney’s portion of permit, ending the process. Today. the region is bursting with a new robust
economice life that would not have existed had this industrial activity been allowed to expand.

The same is true for the Niagara Region. Expanding CWM’s operations would be grossly
incompatible with the quality of life and economic trajectories by which the region now identifies
itself.

CWM Expansion Distorts Legislative Intent of the 1987 State Hazardous Waste
Management Act. Understanding this legislative imperative is critical because over the past 27
years, CWM and the New York Department of Environmental Conservation have egregiously
defied state laws, twisted and distorted the laws™ explicit legislative intents, ignored legal mandates.
promoted irrational justifications for expanding landfill capacity when none is needed or wanted,
scoffed at many auditoriums filled with opposing citizens and elected officials, and dismissed
thousands of written comments and robust evidence against expansion.

At the heart of CWM’s application for expansion is the 1987 Hazardous Waste Management
Act and DEC’s rhetorical acrobatics over the past 27 years to make it perform to support that
application.
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As a legislator authoring bills that must endure over a long period of time, [ know how
challenging it is to carefully choose words and frame bill language in such a way that even after
decades have passed. the intent of a bill will remain clear and accurate. Therefore, in cases such as
the one the Siting Board must now decide. it is critical to understand the impetus for the 1987
Hazardous Waste Management Act, the legislature’s intent for passing it, and former Governor
Mario Cuomao’s intent by signing it into law.

When vou scrutinize the original documents, testimony, personal and public notes of the
time, and the bill language of the 1987 Act, the legislature’s intention will be clear and the Siting
Board must deny CWM s application.

The early and accurate history of the hazardous waste management saga in New York State
is meticulously reviewed in a March 1989 report called Hazardous Waste Facility Sting in New
York State: The Evolution of a Promising Public Policy produced by the New York State Joint
Legislative Commission on Toxic Substances and Hazardous Wastes. The Joint Commission was
chaired in the Senate by my predecessor. the late Senator John Daly. According to that history, the
1987 Act was, in part, triggered by the Love Canal disaster just vears before, just a few miles south
of Porter.

In addition to leading to the creation of the federal Comprehensive Environmental
Remediation and Compensation Liability Act (or CERCLA, better known as Superfund). the Love
Canal tragedy prompted a recognition that Niagara County had borne and continued to bear a
disproportionate burden of negative environmental impacts as a result of government policy and
industrial activity. In addition to the numerous cases of industrial contamination, the region carried
{and still carries) the burden of radioactive and chemical contamination from World War 1 federal
research, testing, and disposal. In addition, as of a lew years ago. the tally of actionable
brownfields alone in Niagara County was still over 600.

The Joint Commission’s 1989 Report also chronicles how momentum increased for the 1987
Act when:

In the fall of 1986, while attending a ceremony on hydroclectric legislation in western New York,
Governor [Mario] Cuomo was questioned by local residents about the unchecked expansion of one
of the two secure hazardous wasie landfills in the region. He responded by offering the services of
his special counsel in aiding concerned citizens to fight the proposed expansion. With this
development. the legislature began to see a renewed interest in the siting isswe, and amendments to
the [existing 1976/ statuwte finally appeared within reach. (p. 21)

The Report makes clear that the main impetus for 1987 Hazardous Waste Management Act
was the landfill in Porter and the necessity for geographic and equitable distribution of any future
hazardous waste land disposal lacilities. whether built by the state or a private interest.

The 1987 law also mandated a hierarchy of how the state must manage future hazardous
waste. Land disposal was at the bottom of a ranked list, aller reducing, reusing, and treating the
waste. It mandated that DEC produce a State Hazardous Waste Siting Plan that would phase out
the landfilling of untreated hazardous waslte.
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That is the key phrasc: phase out the landfilling of untreated hazardous waste.

The Meaning of “landfilling.” The intention of the 1987 Act was to close CWM and
relieve Porter and Niagara County of the continuing burden of hazardous waste and the threat it
posed to public health and the environment. The documents from that era leave no doubt about
this.

In 2014, however, CWM would have you believe, according to ils Environmental Impact
Stalement. that what it proposes is not really a landfill at all. Why? Because they will have to
comply with more sophisticated accounting for and mitigation of air, water, land. and other
environmental impacts. CWM will build a “state of the art,” expensive facility.

At one time, farmers sprayed “state of the art” arsenic as a pesticide on orchards in Niagara
County. Unlined landfills were once “state of the art.” State of the art is meaningless compared to
increased cancer rates, canisters that eventually leak (according to the US EPA), and 90% of the
ULS. fresh surface water. Hazardous waste has thousands of vears to cause irreversible damage.

The 1987 Act was undoubtedly aimed at phasing out landfills all together as a way o
manage hazardous waste, period. Reduce it. Reuse it. Treat it. Stop putting it in the ground.

The Meaning of “untreated hazardous waste.” The 1987 Act mandates that DEC phase
out land disposal for all hazardous waste exeept for those that have been treated, so what does
“treated”™ mean?

The 1987 Act defines “treatment” of hazardous waste as
“any method, technigue, or process including neutralization, designed to change the physical,
chemical, or biological character or compaosition of any hazardous wasie so as to newiralize such
waste or as to render such waste nonhazardous, safer for transport, amenable for recovery,
amenable for storage, or reduced in volume, "

The Joint Commission’s 1989 Report delines treatment as
“wastes that have been detoxified to the extent that they no longer pose a significant threat to public
health or the environment” (p. 21).

CWM and DEC would have you believe that putting the waste into “state of the art”™
containers and then burying them in the ground is not landfilling the waste. It is a form of
treatment. Therefore, CWM claims that it is honoring the 1987 Act. In fact, according to CWM's
and the DEC’s arbitrary interpretations, no hazardous waste landfills are left in the state at all! But
this makes a mockery of the law and the clear legislative intent of the Act.

I have previously submitted to the NY DEC the 1987 policy analysis of former Senator John
Daly. my predecessor and author of the 1987 Act. By “treatment.” Senator Daly. the co-sponsor
Assemblyman Joseph Pillitere, the state legislature, and democratic Governor Mario Cuomo did not
mean putting hazardous waste in canisters and then burying them in a landfill. They meant, stop
putting it in the ground! They meant, find ways to reduce the production of hazardous waste; create
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Richard Katzman, CEQ of Kaz Inc., said he was "delighted" with Daniels' decision. Katzman, who has a Kaz
facility in Greenport and a home in Columbia County, was one of the leaders of the oppositian in Columbia
and Greene counties to the plant,

"My feeling and the feeling of other business people in the community is that this project was so out of
scale with the existing mix of businesses and industries in the area that it would seriously hurt the quality
of life and therefore hurt all our businesses," Katzman said.

Katzman, who formed the Committee for Responsible Economic Development in 2002 ta fight the proposal,
said St. Lawrence could still significantly scale down its proposal.

But he said it might be too late for the communities along the Hudson in Columbia and Greene counties to
accept any 5t. Lawrence project.

Another group opposed to the plant, Friends of Hudson, planned a "bring-your-own-champagne
celebration” of Daniels' decision Saturday night.
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Hon. James T. McClymonds,
November, 2014,
Page 2.

Having only recently received the application for site plan approval and due to the
scale of the project the Town is prepared to address only in general terms those aspects of
the proposed project that are subject to the Zoning Law requirements, The Town’s
environmental engineer, BE3, and building inspector will complete an assessment of
CWM’s application to insure completeness in the coming months so that the Town may
take appropriate action in the event the NYSDEC grants approval of the project and
issues CWM a permit for RMU-2. Additionally, CWM has not yet made application to
the Town of Porter Zoning Board of Appeals for a special use permit nor have any
requests been made for building permits for improvements identified in the DEIS. With
these caveats, the following are the Town of Porter’s comments relative to this project
and the DEIS.

TRAFFIC & LIGHTING - The applicant must insure that required and properly
illuminated access to and from the premises is available for emergency vehicle access,
employee parking, visitor parking and truck traffic related to activities occurring at the
site. Appropriate parking lot and road design must be incorporated to insure stability of
the parking areas and collection of water runoff which may be contaminated.

BUILDING IMPROVEMENTS- All new and renovated building improvements may
only be undertaken after the issuance of building permits by the Town of Porter. Any
changes to the site plan as presented in the DEIS and to the Town of Porter may require
CWM to apply for any change to the site plan. Furthermore, building permits must be
issued for improvements located identified in a site plan within three years. In the event
building permits for such improvements are not timely undertaken the site plan approval
will be deemed null and void.

YARD REQUIREMENTS- The activities proposed by CWM must occur within the set-
backs required by the Zoning Law. An initial review of the DEIS indicates that all new
proposed activities will take place within these set backs.

STORM WATER- Storm water systems must be designed to insure that storm water is
collected and treated to insure that no contaminated storm water is permitted to leave the
site. The applicant must comply with all storm water regulations of the Town of Porter
and permit inspections by the Town’s Storm Water Management Officer.

COMPLIANCE WITH SITE PLAN AND SPECICIAL USE PERMIT
REQUIREMENTS- CWM has applied to the Town of Porter for site plan approval and
will be required to apply for a special use permit relate to the operation of its proposed
project. A determination of may not be made by the Town of Porter regarding these
approvals until the NYSDEC has completed its SEQR review.
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Hon. James T. McClymonds,
Movember, 2014,
Page 3.

In reaching any determination the NYSDEC should impose as a condition to any
determination that CWM comply with the Town of Porter local land use laws before the
requested RMU-2 permit is issued.

Thank vou for the opportunity to comment on the proposed expansion or the
CWM hazardous waste disposal facility. While the ultimate authority to grant the
applicants request may lie with the State of New York, it is the citizens of the Town of
Porter who are most impacted by the State’s decision. Accordingly, it is expected that
any determination in this regard only be made on the condition that the Town of Porter’s
local land use laws be respected and complied with. If you have any questions, please do
not hesitate to contact me.

Respectfully,

Merton K. Wiepert, Town Supervisor
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James T. McClymonds

Chief Administrative Law Judge

NYSDEC Office of Hearings and Mediation
625 Broadway, 1t floor

Albany, NY 12233 - 1550

November 10, 2014
RE:  Supplement Letter regarding CWM Proposed RMU-2 Expansion
Dear Judge McClymonds:

On January 31, 2014, the Western New York Environmental Alliance submitted
comments opposing the proposed expansion of Chemical Waste Management’s
(CWM) proposed RMU-2. We also spoke at the public hearing held in
Lewiston, NY on July 16, 2014 and resubmitted our comments at that time. We
are submitting supplemental comments to those initial comments and have
attached the original letter for your information.

The Western New York Environmental Alliance is a coalition of independent
organizations that collectively represent the environmental voice of our region.
The mission of the member-run alliance is to mobilize change through collective
action and collaboration in order to ensure thriving ecosystems and sustainable
communities in Western New York. With more than 100 member organizations,
affiliates and supporters, the WNYEA ensures that the environment is the key
factor in local and regional planning.

In our first letter, we emphasized four key points related to (1) equitable
distribution; (2) the determination that there is no need for hazardous waste
disposal; (3) human health and environmental hazards; and (4) the
inappropriateness of this facility in light of the collaborative agenda of the
region.

We are sending this supplemental letter to reinforce our position that there is no
need for the expansion of CWM according to the 2010 State Hazardous Waste
Facility Siting Plan. All the other arguments -- the unequal distribution of waste
storage in NYS, the health hazards associated with this type of facility, the
environmental damage and risk, opposition by the community, and the new
economic base rooted in tourism -- are critical. But the fact that this facility is
not needed locally, regionally, in NYS or in the U.S. should be enough to deny
any application for expansion. The State of New York should not be supporting
individual businesses such as CWM at the expense of the citizens of the state, its
waters and children.

We repeat: there is no need for additional capacity for the landfilling of
hazardous waste at CWM and there would be no impact on the ability of NYS
to manage its remediation wastes. The Siting Plan found that there are sufficient
hazardous waste landfills nationally to accommodate the portion of the market
created by NY generators.

1|Page
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Citing the 2010 Hazardous Waste Facility Siting Plan: “... USEPA’s national
analysis in 2009, subsequent to the 1995 National Capacity Assessment Report
(CAP), determined that national capacity remains available to handle the waste
generation in New York State and across the nation at least through 2034
(appendix E). Based on this decision by USEPA, federal Superfund monies
continue to come into New York and other states for remedial clean-up
activities” (page 6-3). This EPA statement is supplemented by DEC’s own
report which states that “a conservative estimate of capacity in the northeast
quarter of the county [exists] through at least 2028” (page 6-8).

It could be well argued that by 2028 or 2034, there would still be no need for
hazardous land disposal if the State works to achieve its own goal of “phasing
out land disposal of hazardous wastes, other than treated residuals posing no
significant threat to public health or to the environment.” Landfill is the lowest
and least desirable alternative in hazardous waste management and should be
the first to disappear as elimination of use of hazardous material and the
practice of treatment rather than disposal, move forward. Now is the time to
take the first step in eliminating this poor practice that will set the conditions for
more costly and extreme remediation in the future.

Putting CWM into the national context, consider that most states do not have
hazardous landfills and are doing fine. “Commercial RCRA-C Hazardous
waste land disposal facilities are scattered around the country. Of the 48
contiguous states, 32 have no RCRA-C hazardous waste land disposal facilities”
(6-4) and they are not having problems taking care of the waste generated in
their states. Further, for landfills that are permitted to accept non-RCRA-C PCB
wastes, “there are 10 permitted landfills in the country . ..” (page 6-6). In the
Northeast, Heritage Environmental Svcs. in Indiana is available, a facility that
has the capacity to the year 2100 (page 6-8). With this much national capacity
and the goal to stop using and/or landfilling hazardous waste, why would
New York consider generating more capacity rather than beginning the process
of remediation? To summarize the Siting Plan: “ ... there is no current or near
term need for increased capacity for hazardous waste management in New
York State” (page 6-9).

New York does not need additional hazardous waste landfill disposal sites, and
WNY in particular does not need to continue to be unduly burdened with waste
as reported in the WNYEA report, Mapping Waste: Setting the State to Clean Up
WNY (This report can be downloaded here: http:/ /bit.ly/1xpuvAO). As
reported in Mapping Waste, Western New York has a substantial burden of both
legacy and ongoing contamination in comparison to the rest of NYS. In general,
the data show that of the 62 counties in New York State, these three counties
have more than their share of toxic sites. At least one of the three study counties
was near the top of the list in total number of sites with each contamination
issue studied. “Erie and Niagara counties alone have 12.7% of NYS DEC
Superfund sites and 7.3% of the Class 2 sites.” If equally distributed across the
62 counties in NYS, a share would be 3.2%. The Mapping Waste study clearly
shows that there is NOT an equitable distribution of hazardous waste landfill
sites across New York State, and the further expansion of CWM would

2| Page
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exacerbate this situation. The current conditions are not equitable and approval
of this expansion permit would not be ‘equitable.’

Further, as the Mapping Waste report states, the aspiration is to continue
the work of “cleaning up Western New York.” Substantial work has been
done in this region to remediate and contain the hazardous waste
generated in the past, thanks to state and federal programs. The entire
LOOW site continues to be the black hole in those clean-up efforts
although it seems as if progress is being made at the NFSS. However, the
expansion of CWM could put off any consideration of the clean up of one
of the largest toxic areas for at least 30 years, and in the meantime, the
potential for the spread of contamination through spills, air
contamination, and water contamination increases. It is already
determined that the open pit waste lagoons release volatile PCBs in the
surrounding community, CWM has received over a dozen permit
violation on its discharges into the Niagara River and the pipeline itself is
old and potentially unstable.

And it is not only the Mapping Waste report that argues for cleaning up
Western New York. A continuation of an economy based on waste
conflicts with WNY Regional Economic Development Council (REDC)
Strategic Objectives. The WNY REDC Strategy for Prosperity in WNY calls
for “sustainable economic growth” and “improvement upon region’s
image.” The plan puts forth strategies for capitalizing on key industries
and sectors such as advanced manufacturing, agriculture, bi-national
logistics, energy, health and life sciences, higher education, professional
services, and

tourism. http://uploads.oneregionforward.org/content/uploads/2012/
12/ WNY-Regional-Economic-Development-Strategic-Plan.pdf . A
hazardous waste landfill can never be sustainable. It will have to be
manage and contained for hundreds of year, and its existence in the
middle of an agriculture and tourism based economy has a negative
image that has been publicized by media across Upstate and also the New
York Times. CWM expansion is incompatible with REDC objectives.

In summary, the expansion is not needed, it not wanted by the community, and
it would be a distinct liability to Western New York just as we are poised to
move into the new era of prosperity.

Sincerely,

Lynda Schneekloth, Advocacy Chair
Western New York Environmental Alliance

3|Page
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NOV 2 1 2014

Mr. James T. McClymonds

Chief Administrative Law Judge

Office of Hearings and Mediation Services

New York State Department of Environmental Conservation
625 Broadway, 1st Floor

Albany NY 12233-1550

US.A

Dear Mr. McClymonds:

I am writing in regard to the proposal by CWM Chemical Services to expand its
existing hazardous waste facility operations in Niagara County, New York.

Hazardous waste sites along the Niagara River have historically been a
significant source of contaminants to the Niagara River, Lake Ontario and the

St. Lawrence River, which are important sources of drinking water, recreation
and livelihood for millions of Canadians and Americans. Much has been
accomplished to rectify this situation. Through the Great Lakes Water Quality
Agreement and the Niagara River Toxics Management Plan, the governments of
Canada and the United States, together with the governments of Ontario and
New York State, have worked collaboratively to minimize releases of harmful
pollutants to the Niagara River.

Continued vigilance and collaboration is required to address the potential for
harmful releases to shared binational waters from the large volumes of
hazardous materials in storage in waste sites along the Niagara River, in New
York State. We therefore wish to stress the importance of applying a
precautionary approach in the sound design and management of any proposed
modifications to the CWM Chemical Services site. All steps should be taken to
prevent harmful releases to the Niagara River in the first place. Further, effective
environmental monitoring programs and notification procedures to detect and
alert governments and the public, in both Canada and the United States, of
harmful releases from this site are needed.

o

Canada
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Environment Canada will continue to work with the United States Environmental
Protection Agency, the Ontario Ministry of Environment and Climate Change, and
the New York State Department of Environmental Conservation to monitor and
assess water quality in the Niagara River, as well as to ensure that any releases
from hazardous waste sites and other sources are identified and addressed.

Please accept my best wishes.

Sincerely,

W
The Honourable Leona Aglukkaq, P.C., M.P.
Minister of the Environment

c.c.. Ms. Gina McCarthy, Administrator, United States Environmental
Protection Agency
Mr. Joseph Martens, Commissioner, New York State Department of
Environmental Conservation
Mr. Rick Dykstra, M.P.
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From: A Supporter of CWM

To: James T. McClymonds

Chief Administrative Law Judge

NYSDEC Office of Hearings and Mediation Services
625 Broadway, st Floor

Albany, NY 12233-1550
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I support the expansion of
CWM CHEMICAL SERVICES, LLC

71-!5 {5 ¢ ::\p/hn)’ fl?;ev)[ K/ wl_Shje

H

(‘b-/ _5/(1’4&«//}/ Vo hn Mot Wl

Please move the process along
quickly!
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