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INTRODUCTION

On June 21, 2017, the Department of Environmental Conservation published
notice of a revised rulemaking in the State Register and the Environmental Notice
Bulletin related to the Department’s ongoing efforts to amend the Department’s existing
solid waste management regulations. The revised rulemaking was issued to receive
public comment on substantial revisions made to the proposed rules since the
expiration of the last public comment on September 13, 2016. In response to the June
21, 2017 public comment period, the Department received ninety written comments
from individuals, businesses, municipalities, associations and non-governmental
organizations. The Department also received several form letters, which raised the
same or similar concern. One public hearing was held on July 13, 2017 in Albany, and
during the comment period Department staff met with members of the regulated
community and the interested public to receive feedback on the revised rules.

Like the first Assessment of Public Comment issued by the Department for the
revised rules, this Supplemental Assessment of Public Comment responds to the
comments received during the most recent public comment period, organized by
citation. Similar comments are grouped together and, when applicable, summarized to
reflect that the same comment was raised by more than one commenter.

Although some comments were received on each of the proposed Parts included
in the revised rules, most comments received during the last comment period were
focused on Part 360. Specifically, public comment was focused on the pre-determined
beneficial use determination (BUD) and fill material sections proposed at Section 360.12
& 360.13. Regarding the proposed fill material pre-determined BUD, many commenters
objected to the proposed rules on the grounds that characterization of soils that would
be reused off-site would be costly and that stockpiling of fill while testing occurs is
impractical. According to public comment, this was particularly a concern in urban
areas where lack of space, time and public safety concerns require the efficient
movement of excess materials from construction sites. There was also significant
confusion concerning who would be required to characterize fill in order to utilize the
beneficial use determination available under Section 360.13. The Department made
changes in the final rules to 360.13 to clarify that only fill material that travels from the
excavation site directly to the end use site would be subject to the section. Presently,
the maijority of fill material currently generated in New York City is sent to processing
facilities. Under the final regulations, fill material sent to processing facilities in New
York City must be sampled by the processing facility, not the generator.

Many commenters also raised concerns about the proposed rules for landfills,
contained in Part 363. Regarding landfills, several comments sought clarification on
Subparts 363-6 and 363-7, with respect to operating requirements for landfills, leachate
testing parameters and the radiation detector provisions. In addition to specific
concerns about the language or structure of the revised rules, many commenters also



took issue with the amount of time available to comment and with the amount of time
available to existing facilities to come into compliance with the final rules.

In response to public comment, the Department made several clarifying
revisions. A full list of sections, subdivisions and paragraphs adjusted since the public
comment period is attached as an Appendix to this Supplemental Assessment of Public
Comment. In many cases, the changes made were to correct typographical errors,
adjust cross-references to other citations and to re-order existing language to assist in
readability. In other cases, the proposed rules were adjusted to clarify the Department’s
original intent, because members of the regulated community presented genuine and
verifiable questions about the feasibility of achieving compliance with the revised rules.
For instance, the Department clarified proposed 360.13 to make clear that fill material
sent to a facility regulated pursuant to proposed Part 361 need not be tested to
characterize the fill. The purpose of proposed 360.13 is to provide a mechanism to allow
direct reuse of fill from the site of excavation to an end use location. To the extent that
readers believed that revised 360.13 required municipalities, utilities and their
contractors to test every load of fill taken off a construction site, the final rules have
been clarified to remove that implication.

Commenters also believed that since the volume threshold for testing of off-site
material generated from within the boundaries of New York City was 10 cubic yards, this
meant that every 10 cubic yards needed to be tested. This was not the case in the
revised rules and is not the case in the final rules. Once the 10 cubic yard threshold is
reached, representative samples can be taken of the entire volume of fill material
proposed to be direct hauled to an end use location. The final rules also make clear that
any fill material excavated outside the City of New York that shows no evidence of
physical or chemical contamination, and otherwise does not fall into the categories of fill
material in 360.13(d), is, in regulatory terms, presumptively clean soil and can be
reused off site without restriction.

In response to comments received on the transition rules, the Department also
provided some relief from the revised rules by extending the time for facilities subject to
Subpart 361-5 to comply with new requirements. The final rules also allow those holding
an existing BUD to submit a request for renewal within 180 days of the effective date of
the rules. The renewal request would then continue the existing BUD in effect until the
Department makes an individual decision on each BUD. This achieves the
Department’s regulatory goal of removing inactive or unused BUDs from the list of
currently approved uses without creating an undue hardship caused by an automatic
revocation on those persons who currently use BUD material.

There were also many instances where commenters suggested alternatives to
the language provided in the revised rules. In many cases where a public comment
requested stricter regulatory controls, the concerns were not accompanied by
substantive evidence that the stricter regulations were required to address an actual
environmental impact. For instance, several commenters called for an outright ban on
waste coming from other states and requested bans from certain wastes from being



used pursuant to a beneficial use determination. Objections were often made to waste
produced from an entire industrial sector, namely the oil and gas production industry,
and many commenters called for changes to the proposed radiation detector
requirements in order to prevent alleged illegal disposal of oil and gas production
wastes in New York landfills. Public comments also covered many topics that were
either not relevant to the proposed rules, were outside the scope of the Part 360 series
or were outside the jurisdiction of the Department altogether.

Conversely, many comments from the regulated community cited concerns that
the revised rules were too onerous, and would unnecessarily increase the costs to, for
example, prepare a solid waste management plan, obtain a permit or to reuse
excavated fill material off site. Other comments from the regulated community raised
concerns about financial assurance, and the limitations on the number of registered
facilities that could be located at the same site. Each of the concerns raised is
addressed in this supplemental response.

Comments were also solicited on the revised draft generic environmental impact
statement (DGEIS). Only a few public comments on the revised DGEIS were received
by the Department. One comment questioned whether the DGEIS sufficiently
addressed the environmental concerns related to the beneficial use determination
program, including impacts in sensitive areas such as watersheds from the use of fill
material. Concerns over impacts on communities of disproportionate impact from the
testing requirements associated with the fill material criteria were also raised by one
commenter. Other commenters expressed concern that the BUD criteria would inhibit
the recycling of asphalt millings, metal, paper, concrete, and other materials. Lastly, a
concern was raised that the State Plan, that was referenced in the DEIS, does not
address emerging contaminants such as perfluorooctanoic acid.

In response to the concern that the Department did not consider the potential
environmental impacts from the proposed beneficial use determination rules, the record
created during the rulemaking process speaks to the extensive efforts the Department
made to prevent improper reuse of fill material. The final rules would require the tracking
of construction and demolition debris under the waste transporter program and testing
requirements for direct off-site beneficial use of fill material would be new additions the
Department’s regulatory program. In addition, a refinement of what fill material would be
considered presumptively clean in proposed 360.12 replaces a clean soil pre-
determined BUD that was difficult to implement because it left decisions about what
constituted uncontaminated soil almost entirely up to the generator. Contrary to public
comment, the proposed final rules also address emerging contaminants, in that the list
of leachate testing parameters includes perfluorooctanoic acid. In all, the final rules
appropriately respond to the concerns about improper reuse of fill regardless of where
the end use is located. Throughout the rulemaking process, as evidenced by the record
created throughout the rulemaking process, the Department considered the potential for
adverse environmental impacts, as required by SEQRA.



The proposed action is the re-promulgation of the Department existing solid
waste management regulations reorganized and reformatted to provide the regulated
community and the Department with a set of rules that are easier to implement. In
addition to the reorganization of the existing program, the Department made several
enhancements to the program that would reduce the potential for environmental impacts
and thereby have a positive impact on the environment. Throughout the rulemaking
process, the Department had two public comment periods, held multiple hearings and
met individually with numerous stakeholders. Department staff listened to the concerns
expressed and made revisions to the rules when it was possible to both provide the
flexibility needed by facilities and still retain an appropriate level of regulatory oversight.
The Department also listened to concerns from the regulated community that overly
strict controls, such as outright bans on the flow of material and limited re-use options,
would actually lead to either more illegal disposal or would lead to more reusable soils
being sent to landfills. In that regard, the final regulations have added language to clarify
that the majority of fill material, which is sent to regulated processing facilities, is not
subject to the testing requirements in proposed Section 360.13. The proposed
regulations simply provide a means for fill material to be reused in a manner appropriate
with the receiving environment and end use. The regulations for fill material therefore do
not have the potential for a significant adverse environmental impact.
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REVISED DGEIS

Comment: The discussion of reuse of contaminated fill in the Revised DGEIS is
insufficient. It fails to comply with SEQRA, which requires DEC to take a “hard look™ at
the relevant areas of concern. Moreover, it does not consider reasonable alternatives to
the BUD program, such as excluding the New York City drinking water watersheds or
limiting the program to already contaminated areas. Finally, DEC has not identified
mitigation measures to minimize impacts to the maximum extent practicable, such as
best management practices for erosion control and prevention of migration of
contaminants.

Response: The commenter is correct that SEQRA requires a hard look at relevant
areas of concern and the Department has fully met its SEQRA obligations. Throughout
the rulemaking process, the Department had two public comment periods, held multiple
hearings and met individually with numerous stakeholders, including the commenter.
Evidence of the hard look taken by Department staff can be found, not only in the draft
EIS, but the various iterations of the express terms, the supporting documents and in
the two assessments of public comment. Among the alternatives evaluated by the
Department is the no action alternative. In the context of the fill provisions, the no
action alternative is to leave the reuse of fill material largely unregulated. Under the
current regulations, Part 360 provided a pre-determined beneficial use determination for
clean soils and provides that fill uses in place of similar soils could be used without
confirmatory sampling. With no confirmatory sampling available, judgements about the
suitability of soil substitutes is left to the generator or the receiver.

Under the regulations proposed in June of 2016, the Department sought to regulate the
use of historic fill. That alternative would have focused on the reuse of soils from urban
areas and was limited to only addressing historic fill by allowing use on the site of
generation under certain conditions and under building foundations and paved surfaces
or where covered by two feet of soil. This proposal did not address the broader
categories of fill materials throughout the State including urban areas. That alternative
was rejected in place of the pre-determined BUD provided in the revised 360.13
because the current proposal more specifically proscribes how waste should be
characterized and the ultimate types of reuse that are appropriate based on site-specific
sampling. Compared to the existing regulations, the present proposal more
comprehensively addresses the potential impacts posed by improper placement of fill
material while at the same time provides the regulated community with a clear path to
reuse of fill material from construction sites.

Furthermore, in response to public comment received on the revised proposal, the
Department did consider excluding the New York City drinking watersheds from areas
where certain fill can be used pursuant to a pre-determined BUD. However, considering
how low the thresholds are for the three fill types, and the limitations on use for
restricted and limited-use fill, these prohibitions would not be warranted. For example, if
a generator wanted to reuse restricted fill, Table 2 in the revised 360.13 would restrict
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its use to engineered systems such as subgrade in a transportation corridor. Since the
associated impacts of road construction are not prohibited within the geographic
boundaries of the NYC watershed, preventing the beneficial use of excavated soils
coincident with construction of a transportation corridor would serve no environmental
benefit. To be clear, the end uses proscribed in Table 2 provide a range of uses
depending on the compatibility of tested material to its location of use and does not
provide relief from any other federal, state or local regulation that may also restrict the
location where fill material may be placed.

Comment: There are significant direct, indirect, and cumulative environmental impacts
associated with the proposed revision to 360.13, but the Department's revised Draft
Generic Environmental Impact Statement (DGEIS) one-page discussion of 360.13 does
not identify or even address these real impacts. The revised DGEIS suggests that the
provision will "protect neighboring areas, particularly in communities of disproportionate
impact." The commenter believes that the existing practice of removing fill promptly from
an excavation limits the impact of a construction project on "neighboring areas". The
unintended consequences of the Department's proposal - the necessity to leave soil in
place for up to two weeks -- would exacerbate those impacts on New York City's
neighborhoods. The Company appreciates that one of the purposes of the proposed
revisions to 360.13 was to eliminate "problem disposal sites, especially in Long Island
and the Lower Hudson Valley." However, there are a significant number of
"communities of disproportionate impact" in New York City that could be adversely
impacted by the unintended consequences of the Department's proposed revisions and
those impacts need to be balanced with the consideration of similar communities on
Long Island and in the Lower Hudson Valley. At the very least, if the Department
proceeds as planned, the DGEIS should be supplemented and re-issued for public
comment to consider the previously unidentified environmental consequences, a
reasonable range of alternatives, and required mitigation measures. However, the need
for a supplemental DGEIS could be avoided if the proposed rulemaking were refined to
take into account and accept existing utility fill characterization and management
procedures that already safely manage contaminated soils without creating new
adverse impacts associated with stockpiling soils for days or weeks on City streets.

Response: The final regulations have added language to clarify that the majority of fill
material, which is sent to regulated processing facilities, is not required to follow the
criteria in section 360.13. Given this clarification, the limited impact of the regulations is
sufficiently addressed in the DGEIS. The Department also must disagree that 360.13,
as revised, would have any direct, indirect and cumulative impacts. Compared to the no
action alternative, the final regulations would include new mitigation measures on an
activity that is already occurring; the stockpiling of material at construction sites and the
reuse of fill material. In areas, like New York City, where stockpiling is impractical, it is
typical for material to be taken to facilities regulated under Part 361. That practice
would be unchanged with 360.13 in effect. In other places, it is typical to see stockpiles
at construction sites and sampling can be built into the construction schedule.
Therefore, the regulations would not cause a generator to hold onto fill material longer
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than they do under the existing regulations. Further, even if the testing requirements
cause a generator to hold onto material at the site of generation - -which is not required
by the proposed regulations - - the benefit of conducting confirmatory sampling of the
material outweighs the temporary nature of a construction activity. Finally, construction
of houses, building and roads throughout the state would happen whether the
Department’s regulations were implemented or not. The proposed regulations simply
provide a means for fill material to be reused in a manner appropriate with the receiving
environment and end use. If the generator of fill wishes to send material to a regulated
361 facility instead of beneficial use, then the impacts suggested in the comment are
avoidable altogether. The regulations for fill material therefore do not have the potential
for a significant adverse environmental impact.

Comment: The proposed BUD does not enhance the recycling opportunities as
asserted in the GEIS. It in fact, it reduces the potential reuse of asphalt millings and
concrete by raising the bar of what qualifies.

The current BUD includes: "...recognizable, uncontaminated concrete and concrete
products, asphalt pavement, brick, glass, soil and rock placed in commerce for service
as a substitute for conventional aggregate” (current Part 360-1.15(b)(11)). The
proposed BUD requires the product to meet a NYSDOT specification, which a good
portion of millings and concrete from non-DOT sources will not meet.

Response: The final regulations have been clarified to recognize other governmental
standards and uses for concrete and asphalt.

Comment: The revised draft GEIS for Part 360 still does not take a “hard look” at
environmental concerns and alternatives, in particular missing the chilling effect of its
proposal on reuse and recycling operations in New York State. This effect comes
especially to industries which generate byproducts from the recycling of materials such
as metal or paper — the benéeficial use, versus forced disposal, of residues or byproducts
from these recycling processes is vital to the economic viability of recycling.

Response: The Department supports the appropriate recycling of byproducts through
BUDs, either pre-determined or case-specific. As outlined in the DGEIS, the BUD
process for these byproducts is not significantly different than the current regulations.

Comment: The Department relies in the EIS on recommendations made in the State
Solid Waste Management Plan but several emerging issues have arisen since its
publication. The rules should also address emerging contaminants, such as
perfluorooctanoic acid.

Response: Recent environmental issues were considered during the rulemaking
process, including perfluorooctanoic acid, which is included in leachate monitoring
parameters for landfills.

RESPONSIVENESS SUMMARY
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Page 20
Comment: The reference to DOT on page 20 of the RS as it relates to 360.2(b)(63) and
(64) is not clear. Should this be USDOT?

Response: The reference is NYSDOT.

Page 20
Comment: “The historic fill definition is no longer used in the regulation and has been
replaced by the term “fill material.....” Is “fill material” the same as “historic fill?” That

is, does it include soil, rock from an excavation that is not located in a potential historic
fill area?

Response: Fill material is defined in the regulations and goes beyond material that
would be considered historic fill.

Page 90

Comment: Response says “The predetermined BUD is only intended to provide waste
cessation for C&D debris products leaving a processing facility; these concerns can only
be considered in context of relevant proposed terms in Part 361.” This appears to be
contradictory to the Response on Pg. 88 which says, “Subdivision 360.12(c) has been
revised to allow for direct haul of materials meeting this pre-determined BUD.”
Additional clarification is needed here.

Response: These two statements are referring to two different items and are taken out
of context from the comments from which they were responding. The first is referring to
a question related to a BUD related to materials leaving a processing facility and the
second statement is a generic reference to the general BUD subdivision identifying a
revision that was made. These statements need to be read independently and in
context.

Page 198
Comment: Response says threshold has been changed to 500 tons per day based on

a monthly average. The revised regulations (361-5.2) state “weekly” average. Which is
it?

Response: The 500 tons per day limit is based on a weekly average.

Pages 200, 204

Comment: Response to a comment about limiting storage of asphalt millings to 180
days says, “The 180 [day] storage limit has been removed from the revised proposal.”
Comment: Does this mean there is NO time limit for storage of asphalt millings (which
appears to conflict with 361-5.2(a)(2)] or is it 365 days as specified in 360.127?
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Response: The final regulations have been clarified for both Parts 360 and 361, to
allow storage of asphalt millings up to 365 days.

Page 200

Comment: Response to a comment suggesting that mines with C&D Processing
Registrations are exempt from storage time limits, pile size limits, etc. The response
also goes on to state, “Part 360 requirements for solid waste management facilities are
appropriate for facilities that are located at a mine and any overlap with an operator’s
mined land use or reclamation plan should be addressed during permit review. The
operating requirements associated with solid waste management facilities would be
implemented to restrict any environmental impacts.” What specific “operating
requirements associated with solid waste management facilities” is DEC referring to?
This seems to imply a full Part 360 permit is required for mine sites, in which case many
(if not all) mines will cease processing of RUCARBS and importing clean fill causing
thousands of tons of these materials to be disposed of in landfills.

Response: The final regulations for C&D debris handling and recovery facilities are
found in Subpart 361-5 and do not prohibit processing in mines. Whether the facility
requires registration or permitting will depend on the type and quantity of material
managed, as outlined in the regulations.

Page 213

Comment: Response to comment states that the BUD in 360.12 allows for RUCARBS
to be used as reclamation backfill at mine sites. Comment: This is not explicitly made
clear in 360.12. Specific language needs to be included regarding a BUD for mine
reclamation using RUCARBS and clean fill.

Response: The final regulations specify that uncontaminated, recognizable concrete
and other masonry products, brick, or rock can be used as aggregate if a recognized
specification has been met. Asphalt is limited to road construction uses. Use of
aggregate in a mine is not prohibited unless it is not allowed by the mining permit.

REGULATORY IMPACT STATEMENT

Page 19

Comment: The RIS says that the removal of the exclusion of case-specific BUDs from
UPA and SEQR requirements (Parts 617, 622, 624) will give BUD holders due process
when BUDs expire, but this is not true based on the scope and applicability of Parts
617, 622, and 624. In particular, Part 624 should apply also to renewals of existing
BUDs.

Response: To clarify, the RIS does not indicate that due process will be available when
case-specific BUDs expire. If a case-specific BUD expires without renewal, there is no
further action required by the Department. What the RIS indicates is that beneficial use
determinations are not exempt from review under the State Environmental Quality
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Review Act and the Department’s hearing regulations. This means that a proposed
revocation, denial or the imposition of conditions of a BUD can be addressed in a
hearing, if one in requested. In addition, there was some ambiguity in the existing
regulatory program over whether SEQRA was applied to these determinations and the
statement in the RIS was intended to eliminate that ambiguity. The comment indicates
that Part 624 should apply to renewals. The applicability of Part 624 is not within the
scope of this rulemaking, however, referrals for a hearing related to a permit, license or
entitlement are generally governed by Part 624.

PART 360 GENERAL REQUIREMENTS
General Comments

Comment: The revised "tracked changes" versions of the proposed regulations is
difficult to analyze in the shortened 30-day timeframe offered for review and comment.
In some cases, sections which were completely rearranged registered as one change,
with no way to determine whether the content of the sections changed significantly
without thorough review of the documents. Given the number of sections that were
affected by this, the 30-day comment period is insufficient to perform a thorough review.
In addition, there can be little confidence in the tracked changes, as many errors have
been found. Many are minor typos, but some are significant. For instance, the entire
section on the environmental monitoring plan is referenced incorrectly. The Part 363
table of contents lists the section as 363-4.7, a subsection of permit application
requirements. However, within the text of this section, the environmental monitoring
plan regulations are listed as item (f) under 363-4.6 Facility manual, and all items under
item (f) are affected. Similarly, the site analytical plan and water quality analysis tables
are included as items (g) and (h), respectively, under the Facility manual and it is not
clear what references to use when citing sections for comments. The section on
hydrogeologic investigations underwent a similar restructuring, with no way to determine
changes made from the previous draft and very little time for a thorough review. Subpart
361-3 was similarly rearranged to clarify the regulations, but with no ability by interested
parties to thoroughly review these sections in the given timeframe. Another example of
this is Part 365, which appears to be completely rewritten.

The "tracked changes" document does not appear as any changes to be tracked, rather
sections of this revamped Part are simply highlighted with no indication of the
implications or whether the content has been significantly revised outside what is
addressed directly in the comment response document. The comment response
document simply states that the section has been “substantially revised."

Response: To ease with public review, the regulations were provided in both “track
change” and in a copy with all changes included. Comments to the Department could be
provided in any format. The typographical error noted has been adjusted in the final
regulations.

10
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Comment: The Department should explain the delay in submitting the revised rule for
publication and should provide a document showing a comparison between the
proposed rules and the existing regulations.

Response: The Department made every effort to inform the public about the proposed
changes from the start of the rulemaking process in 2016. Since the proposed
regulation was a complete repeal and replacement of the existing solid waste
regulations, it was impractical to create a side by side comparison of the existing
regulations and the proposed regulations. However, the Department did make available
a track changed version of the revised regulations compared to the 2016 proposed
regulations. As to the timing of the revised regulation, publication occurred as soon as
possible and within the timeframes provided in the State Administrative Procedures Act.

Radiation Monitoring

Comment: It should be required that all acceptable manufactured equipment installed
at DEC permitted solid waste facilities (not just landfills) be required to provide a
minimum of 25pCi/g protection rating.

Response: The radiation equipment that will be used at all permitted facilities must be
approved by the Department as part of the permit process.

Comment: We had previously commented and requested a cost/benefit/value analysis
associated with the proposed revisions; however, our request has not been addressed.
Consequences resulting from the implementation of these proposed revisions will
impact the NYSDOT Capital Projects and highway maintenance operations, and it is
anticipated to result in increases in project costs, overall. Please provide a
cost/benefit/value analysis associated with the proposed revisions to the Part 360
regulations.

Response: All required supporting documentation has been provided with the
rulemaking. Additional clarifications concerning the applicability of 360.13 have been
provided as they apply to construction projects. These clarifications will clarify that less
impact is anticipated based on interpretation of the draft language.

Comment: DEC should have a mechanism to provide assistance to private well users
whose water quality is impacted by facilities performing solid waste activities (similar to
DER’s DER-24) and provide a funding source.

Response: A funding mechanism as described would be handled outside these
regulatory revisions.

Comment: We urge the Department to ban the storage and processing of any type of
solid waste at any sand mine within a sole source aquifer region. At a minimum, the
DEC should prohibit this activity in sand mines located within a designated Special
Groundwater Protection Area as defined by Article 55.

11
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Response: All solid waste management facilities must be designed and operated in a
manner that minimizes the potential for groundwater impacts regardless of location.

Comment: We recommend increased inspection requirements for sand mining facilities
to ensure that they are not illegally operating as a composting or storage and/or
processing facility for C&D debris, yard trimmings, or mulching. Ensuring that these
illegal activities are not taking place is critical to protecting public health and the
environment.

Response: The management of Department personnel is outside the scope of this
rulemaking.

360.2 Definitions

Comment: The following definitions are in Part 360-2 but do not appear in sections
relevant to RMW. Authorized collector — recommend deleting; Biological Drug — term
only used under pharmaceutical waste definition and recommend moving it under that
definition; Bone Shadow — recommend deleting; Infectious Substance — recommend
incorporation into 365; Mixed or Dual Waste — recommend deleting; and Pathogenic
Organism — recommend deleting.

Response: Authorized collector is used in section 360.14 concerning the collection of
pharmaceuticals. Biological drug is used in the pharmaceutical definition and a separate
definition is appropriate. The definition of bone shadow has been deleted since it is no
longer used. Infectious Substance is used in the definition of toxin. The definition for
Mixed or Dual Waste was deleted since it is no longer used. The definition of
Pathogenic Organism applies to other subparts of Part 360 and must remain.

360.2(a)(3)(i)

Comment: In comments submitted on the prior draft rules, the commenter indicated
that this definition was insufficient, in that it should permit commercially valuable reuse,
regardless of whether that reuse was in the form of its original function. Numerous
waste products, such as certain used solvents, can be reused in a manner that, despite
not serving the same original function, would not require any additional processing. As
currently drafted, the rules would require any reuse of materials for a purpose other than
their original function to comply with either a predetermined or case-specific beneficial
use determination, which substantially increases the costs associated with this reuse.
For the purposes of encouraging reuse and limiting landfill disposal, it would be
advantageous to eliminate the requirement that the intended reuse be exclusively for
their original function.

Response: This exclusion, along with the numerous pre-determined beneficial use

determinations outlined in section 360.12, provide an outlet for the recycling or reuse of
materials that have been recognized as routinely used in the manner specified. Other

12
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materials can be recycled through a case-specific BUD. The Department is developing
new forms and other means to expedite the review of case-specific BUD petitions.

360.2(a)(3)(viii)

Comment: "Soil that has no known or suspected contaminants present due to human
activity" should be reinstated in this provision, and thus, excluded from the definition of
solid waste. By deleting this provision, the Department is significantly broadening the
definition of solid waste in a manner that will adversely affect every excavation or
earthwork operation in the state, no matter how small, and will require significant
additional regulatory and compliance costs, with no significant benefit to human health
and the environment. Suggesting that a material that by definition has no known or
suspected contaminants, is of regulatory import, and therefore must be treated and
handled as a solid waste, goes beyond the statutory mandate afforded to NYSDEC for
regulation of solid wastes in New York. The revision should be struck, and the exclusion
of such materials from the definition of solid waste should be reinstated.

Response: This provision was replaced by the criteria in section 360.13 that govern all
types of soil use. Under the final regulations, soil that is excavated outside of New York
City that has no known or suspected contamination would still be considered clean soil
and does not need to be managed as solid waste. However, considering the
pervasiveness of historic fill being excavated in New York City, soil may still qualify as
general fill, but must be subjected to confirmatory testing to determine where such soil
may be used off-site.

360.2(a)(136)

Comment: Due to New York State's definition of hazardous waste and exclusion of
"drilling fluids, produced waters, and other wastes associated with the exploration,
development, or production of crude oil, natural gas or geothermal energy," oil and gas
development waste is considered, by definition, solid waste. This type of waste will not
be considered hazardous, regardless of the fact that its constituent chemicals (benzene,
arsenic, etc.) are, in fact, hazardous. This is an outdated regulatory inconsistency which
allows for hazardous waste to be disposed of in municipal landfills, where the effluent is
processed at municipal sewage treatment plants. Many commenters asked that the
DEC use this opportunity to close this “loophole” and require that wastes be disposed of
at facilities based on their chemical constituencies, rather than an arbitrary and flawed
regulatory definition.

Response: The definition of hazardous waste is found in the Part 370 series and is
outside the scope of this rulemaking. However, the Department disagrees with the
statement that hazardous waste is being disposed in municipal landfills.

Definitions

Comment: DEC has failed to classify drill cutting as technologically enhanced naturally
occurring radioactive material (TENORM). Specifically, the DEC excludes drill cutting
from ever being defined as "processed and concentrated," so laws governing the
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disposal of radioactive waste can never apply. This failure means that potentially
radioactive and toxic waste can continue to be disposed of at landfills. For more
information on this issue, Pennsylvania’s troubled experience with TENORM, and the
dangers of accepting this kind of waste can be found in the attached report.

Response: The definition of TENORM is outside the scope of this rulemaking. The
Department also disagrees with the characterization of wastes as “toxic” since that term
is not assigned any specific meaning in the Part 360 series.

Definitions
Comment: With no legal definition of “char” from certain technology processes; will char
be considered a solid waste and BUD eligible.

Response: The approval of the end uses of char are handled as part of the permit
application for the pyrolysis facility under Part 362.

360.2 Definitions
Comment: Consider identifying defined terms by capitalization or italics. This would
allow the reader to differentiate between defined terms and undefined terms.

Response: The Department is considering means for the final regulations to be more
user friendly, such as the ability to search on a defined term. However, otherwise, the
comment is noted.

360.2(a)
Comment: DEC should reference in this section the exemption included in Part 360.13
for reused fill.

Response: This section references section 360.12. Section 360.12 references Section
360.13 for fill uses.

360.2(a)

Comment: These proposed revisions fail miserably in meeting the expectations of the
scrap processing industry. Not only does the proposed definition of solid waste
contradict the corresponding federal regulatory provision, the proposed definition also
conflicts with the long established DEC regulatory definition of solid waste set forth in
Part 370. We respectfully requests that the defined term “solid waste” be amended to
conform to Federal and State regulation by explicitly providing for an exclusion for scrap
metal.

Response: The cited regulations in the comment refer to hazardous waste regulations
at both the State and Federal level. These regulations remain consistent with the
current Federal and State solid waste regulations in New York.

360.2(a)(1)
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Comment: The paragraph is awkwardly worded. It reads that solid wastes are
"discarded materials" but then lists materials that are not discarded (i.e. materials that
are recycled or that may have value). Materials that have value and are not discarded
should not be regulated solid wastes. The term "Discarded" should be defined as it is
integral to the definition of solid waste.

Response: The language is consistent with the terminology found in the existing
regulations.

360.2(a)(3)(i)
Comment: If these items are not considered solid waste are they included in a
diversion rate calculation?

Response: Yes, textile donations and other items covered by this provision can be
used in a municipality’s overall accounting when determining diversion goals.

360.2(a)(3)(viii)
Comment: Soil that has no known or suspected contamination present due to human
activity should continue to not be classified as a waste.

Response: This provision has been replaced by the pre-determined beneficial use
criteria in section 360.13.

360.2(b)

Comment: The defined terms, as currently proposed, lack a definition of reprocess,
reprocessor, or reprocessed. Add the following definition: “Reprocessed” with respect
to a single-use device, means an original device that has been used on a patient and
has been subjected to additional processing and manufacturing for the purpose of an
additional single use on a patient. For purposes of this and federal regulation, the
reprocessors become the manufacturers and the used healthcare products are not
RMW if transported in accordance with 49 CFR 173.134(b)(12)(ii).

Response: The regulatory criteria are sufficient, along with Department review during
permitting, to handle these activities.

360.2(b)

Comment: The commenter recommends a new definition of “dispatch” be added to
Part 360 to define a municipality who directs transfers of General Fill Material as defined
in 360.13 from a generating site to a receiving site without stockpiling at a third location.
Only General Fill, not Restricted-Use Fill, should be allowed for transfer under this
definition. The Dispatch municipality should be allowed to obtain a registration pursuant
to 361-5.
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Response: The final regulations do not dictate the relationship between municipalities
and those they hire or direct to manage fill material. There is no prohibition on a
municipality from obtaining a registration under Subpart 361-5.

360.2(b)(9) Amendment

Comment: In general, the term "amendment" has many other uses and meanings
throughout the regulations (i.e. permit amendment, soil amendment, etc.). Consider
embedding the definition in section 360.12 or 361-3 and remove from this section.

Response: The definition in 360.2(b)(9) specifies that it only applies to section 360.12.
The use of the term amendment in Subpart 360-3 is used in a manner that is
explanatory of its meaning.

360.2(b)(16)

Comment: This section is still too vague and the previously submitted comments were
not comprehensively addressed. Given the strenuous siting restrictions surrounding
landfills, especially with regards to proximity to aquifers, we do not believe it to be
“inappropriate” to provide some clarity to this issue so that definitions are applied
consistently from Region to Region for siting and potentially for additional environmental
monitoring services as specified in 360.20(a)(iv). This is a topic that has been
adjudicated, but seems to be left purposefully vague. We understand that the definition
of Primary and Principal aquifers is the ultimate responsibility of the Division of Water.
However, that should not preclude the Division of Materials Management, after
consultation with the Division of Water, from adding language or providing clarification
to those definitions (TOGS 2.1.3 notes). The Division of Materials Management has a
duty to address this issue so that the regulated community knows the exact definition of
the State’s Primary and Principal aquifers in order to make facility siting a quicker,
smoother and less expensive endeavor, as well as provide consistency for Department
determinations for additional environmental monitoring services. At a minimum, the
Department should define what constitutes a “critical aquifer” as referenced in
360.20(a)(iv) and as previously requested, since this has not been included in the
Definitions nor acknowledged in the assessment of comments. In addition, the following
recommendations (in bold) for the revisions of aquifer definitions are reiterated:

(i) Primary water supply aquifer or primary aquifer means a highly productive aquifer
which is presently used as a source of public water supply by major municipal water
supply systems. To be considered a Primary Aquifer, all three of the following
criteria must be met: 1) have a minimum contiguous areal extent of 5 square
miles; 2) thickness of saturated deposits of highly permeable material should
average at least 20 feet through much of the area, with some locations at least 50
feet thick; and 3) have sustained yields to individual wells of 50 gpm or more from
sizable areas (two square miles or greater) throughout the aquifer.

(i) Principal aquifer means a highly productive aquifer or deposits whose geology
suggests abundant potential water supply, but which is not intensively used as a source
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of water supply by major municipal systems at the present time. Some water supply
development has taken place in some of these areas but it is generally not as intensive
as in the primary aquifer areas. The criteria found in Primary Aquifer for aquifer
size, deposit thickness and sustained yields also apply to Principal Aquifers.

Response: The definition was developed in conjunction with Department staff with
expertise in defining water resources and is sufficient for the regulatory needs of the
Part 360 series.

Definition for Disposal Area
Comment: The term "disposal area" is used several times in Part 363, please add a
definition for this.

Response: The Department does not believe a definition is necessary for this term.

360-2(b)(30), (147), (229)

Comment: Regulated medical waste is often referred to as biomedical waste,
infectious waste, infectious agent waste, etc. Department refers to these wastes in the
following four different ways: Biosafety Level, Infectious Substance, RMW and Risk
Groups 2, 3, or 4 (un- defined). Identifying infectious substances and waste can be
complicated. It is requested to the extent possible, that the Department consider
consolidating these definitions and applications of these, to be more manageable,
recognizable and consistent. BSL and DOT PHMSA definitions under 49 CFR 173.134
for Category A and B and RMW definitions are now most commonly known and
understood, thus it is requested that the references in the regulations stay with these
definitions.

Response: The NYS Environmental Conservation and Public Health Laws define
regulated medical waste (RMW) and govern the activities for its management in NYS.
Waste generated from the provision of health care to humans or animals, research
pertaining thereto or in the production and testing of biologicals is managed as RMW or
infectious substances in accordance with NYS laws and regulations that conform to the
USDOT definitions and 49 CFR requirements. However, the concerns brought about by
the 2014 Ebola crises, 2001 and 2006 buildings contaminated with Bacillus anthracis
that generated large volumes of RMW and other infectious waste (building
decontamination materials are not a RMW under NYS or USDOT regulations) the
Department recognized the potential impacts to human health and the environment if
the waste from future incidents involving high risk biological agents is not managed
properly. To address this other infectious waste stream, the Department worked with
experts in academic institutions and industry to identify and codify a framework for
management of other infectious waste based on risk. The Department determined that
the best approach would be to use a framework that was already recognized
internationally. Risk group categorization is an international classification system
recognized by the scientific community that is based on the relative hazard of infective
micro-organisms to laboratory workers, the community, to livestock and the
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environment. In contrast to Risk Groups, Biosafety Levels (BSL) prescribe procedures
and levels of containment for working with a particular microorganism or material
(including Research Involving Recombinant or Synthetic Nucleic Acid Molecules).
Similar to Risk Groups, BSL are graded from 1 — 4. Due to the variability of how or
where waste contaminated with bio-agents may be generated in NYS, the Department
believes it is necessary to identify and define these wastes separately so that they may
be properly managed. Waste generated from future incidents would be regulated in
accordance with 365-3 and require packaging and marking in accordance with USDOT
requirements for infectious substances.

360-2(b)(43)

Comment: We recommend that NYSDEC include in this definition that certification is to
be based on accepted professional credentials. For example, see Sections
360.2(b)(214) and (215) where credentials are suggested for qualified environmental
professional and qualified groundwater scientist.

Response: The Department retains the option to determine if any individual providing
certification is qualified to present the information for approval.

360.2(b)(62)

Comment: Clarify: Does the definition of C&D debris, with associated regulatory
requirements, now include RAP? RAP should be considered a recyclable or recycled
product, not C&D debris.

Response: RAP is considered C&D debris but section 360.12 has been clarified in the
final regulations to allow beneficial uses of this material.

360.2(b)(62)

Comment: The proposed change to the definition of "Construction and Demolition
Debris" has stricken the word "uncontaminated" and now includes the newly defined
"Fill Material" in this definition. Does this mean that any existing facilities currently
permitted to accept, process, transfer or dispose of C&D Debris are now permitted to
accept, process, transfer or dispose of Fill material as well? This definition requires
clarification if possible.

Response: Subpart 361-5 has been revised in the final regulations to clarify which
types of fill can be accepted at the various types of C&D debris processing facilities.

360.2(b)(62) and (109)

Comment: The new definition of C&D debris includes the new term "fill material," which
itself is a defined term. Yet when the term fill material is used at 360.13 and 360.12, fill
material is further characterized and redefined as "fill material type." To the extent the
Department elects to adopt these "fill material type" designations, the definition of C&D
debris should include each of the fill material types, and in turn a definition of each one
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of the fill material types; "General Fill," "Restricted Use Fill "and "Limited Use Fill" must
be provided.

Response: Section 360.13 and Subpart 361-5 use the specific terms for fill and how
each can be processed and used. Definitions for the various fill materials have also
been added in subdivision 360.2(b) of the final regulations for clarity.

360.2(b)(64)
Comment: Why has a separate definition been inserted for "construction waste"? How
does this differ from C&D? Please clarify.

Response: Construction waste is a subset of C&D debris. The definition was added to
provide clarity concerning the materials that qualify for this subset.

360.2(b)(77)

Comment: We appreciates NYSDEC’s consideration of the September 2016 comment
on this provision, as reflected in NYSDEC’s Response to Comments document
indicating NYSDEC's intent to revise this provision to clarify what is meant by
appropriate regulatory authority. However, the proposed revised regulatory language
does not reflect this change, and is identical to the original proposed language. We
therefore reiterate its comment that NYSDEC clarify the meaning of “appropriate
regulatory authority” in the manner identified in NYSDEC’s Response to Comments.

Response: The definition in the final regulations has been revised to clarify that it
applies to Part 365 and to remove the regulatory authority since it is not needed.

360.2(b)(89) Drilling and Production Waste

Comment: For clarification, if DEC intends that soil impacted by drilling and production
fluids to be considered drilling and production waste, we recommend that DEC include
soil contaminated with drilling and production fluids in §360.2(b)(89).

Response: The referenced definition is sufficiently broad to include all waste produced
during the drilling, completion, and production phases.

360.2(b)(89) and Part 363

Comment: Creating a "bright-line standard" by banning the disposal of industrial
process wastes, including those from oil and gas exploration and extraction ("drilling
and production waste"), in landfills, including those from conventional drilling and
hydrofracking activities, consistent with DEC's Findings Statement explaining the state's
rejection of fracking for New York; any argument that the Department lacks the authority
or that such action would be beyond the scope of this regulation proceeding is simply
unpersuasive. The installation of radiation detection systems should be used in
conjunction with banning source wastes, not instead (363-8). The conclusory assertion
that detection systems "will result in a positive environmental impact by ensuring that
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these [radioactive] wastes are not disposed at these facilities" is unreasonably
optimistic.

Response: The final regulations include restrictions on this type of waste and includes
radiation monitoring to detect waste unacceptable for disposal in a municipal solid
waste landfill. The Department has concluded that these provision are sufficient to
protect human health and the environment.

360.2(b)(89)
Comment: In the first sentence of this definition, there appears to be an inadvertent
deletion of the word “or” after “oil” and before “gas well.”

Response: The definition in final regulations has been adjusted for clarity.

360.2(b)(89)

Comment: In the second sentence of this definition, the commenter agrees that used
drilling and completion fluids should only be considered wastes when they are not
intended for reuse at the originating well or another well, as proposed, but suggests that
same qualifier should also be applied to flowback waters or fluids and production water
or brine. As such, the end of that sentence should read “flowback waters or fluids that
are not intended for use or reuse at the originating well or another well and production
water or brine that is not intended for use or reuse at the originating well or another
well.” Rationale: Flowback water or fluid and production water or brine which is intended
for use or reuse in a well is not being discarded or disposed (it is being used), and
therefore does not meet the definition of “solid waste” at § 360.2(a).

Response: The final regulations have been clarified to reflect this suggestion.

360.2(b)(90)

Comment: This term “drilling and production waste tracking form” is used nowhere
else in the proposed Parts 360-369 regulations and we recommend that it be deleted.
However, if this term is retained for some reason, then we recommend that the
reference to “New York State” be removed from the definition. Rationale: shipping
papers, shipping orders, bills of lading, and non-hazardous waste manifests are
obtainable in a variety of formats that are not State-specific, and there should be no
requirement to use a specific New York State format which has not been otherwise
defined or described in these regulations.

Response: The term has been deleted in the final regulations since it is not used.

360.2(b)(93)

Comment: We recommend that NYSDEC clarify the definition of “ecologically sensitive
areas.” We believe that the proposed definition is ambiguous as to who has authority to
designate land “as habitat for threatened or endangered species” so as to qualify as
“ecologically sensitive area” within the meaning of Part 360. We believe that NYSDEC
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intended for the phrase “by federal, state or local government” to modify both clauses. If
so, we recommend the following revisions:

“Ecologically sensitive area means any land designated by federal, state, or local
government as habitat for threatened or endangered species or as an area intended to
encourage natural habitat development.”

Furthermore, we request that NYSDEC include maps or other documentation that
define areas that are “intended to encourage natural habitat development...”.

Response: The definition is consistent with how the term is used in Part 375, which is
the context of how it is used in Part 360.

360.2(b)(95)

Comment: The definition of Electronic Waste or e-waste references ECL Article 27,
Title 26. For ease of use of Part 360, the referenced definition should be reprinted here
in 360 in its entirety.

Response: The reference is quite extensive and a reference to the ECL was deemed
more appropriate.

360.2(b)(99)
Comment: Excluded waste — response — The word “combustion” should be changed to
“the combustion and/or gasification of alternative fuel.

Response: The final regulations have been revised to provide this clarification.

360.2(b)(109)

Comment: The elimination of asphalt from RUCARBs will result in a conflict between
reality and the rule. In the metro region, a very large portion of the flow of material
contains asphalt in a manner that makes complete removal physically impossible. The
consequence will be either non-compliance or the categorization of all material in the
more restricted categories. The costs of such inefficient categorization will be
significant. This inefficient approach to asphalt will significantly increase the cost of
construction in the metro region without any real world corresponding benéefit.

Response: The regulations concerning the management of fill and other components of
C&D debris such as asphalt and concrete have been significantly revised to provide
environmental protection as well as potential markets for various materials. Inadvertent
minor amounts of material found in fill types will be evaluated by the Department on a
case-specific basis.

360.2(b)(119) Friable Asbestos-containing waste

Comment: Consider reverting to the current Part 360 defined term for "Asbestos
Waste" with an exclusion for non-friable asbestos waste embedded in the definition. The
Part 360 Regulations should ensure consistency with NYS Department of Labor Code
Rule 56 management requirements by the generator and EPA regulation criteria.
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Include clarification on management of vermiculite and asbestos management as it
relates to homeowners/residents.

Response: The Department’s intent is to ensure consistency with the requirements of
the NYS Department of Labor and believe the definition accomplishes that goal.

360.2(b)(121)

Comment: The word “liquefied” should be removed from this proposed definition of
“gas storage brine”. The requirements related to “gas storage brine” within these
regulations do not depend on whether the gas in storage was in a liquefied or gaseous
state, so there is no reason to limit this definition only to brine associated with storage of
liquefied gas.

Response: The intent of the Department is to specifically define and regulate the use of
brine used in liquefied petroleum gas storage operations so it is necessary to use the
word liquefied in the definition.

360.2(b)(122) Gasification

Comment: We recommend additional criteria be used to define Gasification.
“Gasification means the thermal conversion of organic material at a temperature
exceeding 700 degrees Celsius with a limited amount of combustion in waste by direct
or indirect heating in the presence of air into syngas products.”

Response: The definition includes the production of syngas, which is associated with
gasification as opposed to combustion. The details of how the gasification system is
operated will be reviewed by the Department as part of the permit application under Part
362.

360.2(b)(122)
Comment: Gasification — There is no provision provided for thermal conversion that
operate without oxygen or in the absence of oxygen.

Response: Part 362 governs all thermal conversion processes (other than anaerobic
digestion), regardless of the use of oxygen.

360.2(b)(123) Generator

Comment: A generator can produce a waste by changing the composition of an
existing waste, for example MSW incinerators create ash from MSW. We recommend
inserting "or changes" into this definition.

Response: The definition includes the term “process” which would include combustion
as a source of ash as a solid waste.

360.2(b)(165)
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Comment: Lumber and engineered wood — should be a named ingredient in the
definition of construction and demolition debris.

Response: The definition of construction and demolition debris is based on origin rather
than listing specific waste components.

360.2(b)(173)
Comment: This definition of mulch should also include use on soil surfaces also for
landscape aesthetics.

Response: Use on soil surfaces is too vague and could allow for indiscriminate
disposal of the material. Use for landscape aesthetics typically also impart other
benefits outlined in the definition such as weed suppression.

360.2(b)(173)
Comment: Mulch — a reference should be added that states “increases longevity of
moisture content.”

Response: The definition in Part 360 is sufficient for its use in Part 361.

360.2(b)(185)

Comment: Operating cover — references only “soil” as operating cover. Definition
should allow for approved or BUD approved “soil-substitute.” Landfills only permitted to
use “soils” will significantly financially impact C&D processing facilities negatively. Using
the word/definition of “soils” will also increase the demand for further mining permits of
natural soils when prohibiting alternative daily covers.

Response: Part 363 allows for other materials termed alternative operating cover.

360.2(b)(190)

Comment: This definition of organics recycling facility should also allow for semi-
composted materials. Not all products sold as soils and are not fully composted.
Tailings are incorporated back into the composting windrows.

Response: The permit application for composting facilities under Subpart 361-3 allows
the applicant to describe the proposed end uses of the material and the degree of
stability that is required for those uses. During the permit review process, the
Department will determine if the stability is sufficient for the proposed end use.

360.2(b)(218) Receiving Facility
Comment: This definition is inferring that a hazardous waste management facility is
NOT a solid waste management facility. Please revise.
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Response: In New York State, solid waste management facilities and hazardous waste
management facilities are handled under separate regulations.

360.2(b)(225)

Comment: Recycle — definition should include products that are prepared from waste in
accordance to an engineered specification that incorporates additional expense(s) to be
incurred to manufacture such product(s) beyond handling, transfer and disposal.

Response: The definition of recycle is sufficiently broad to include the products
referenced in the comment and does not need to be more specifically defined in order to
achieve the regulatory purpose for which the definition is needed.

360.2(b)(268)
Comment: Thermal treatment — definition(s) does not provide for heat transfer
technologies that operate in the absence of oxygen (gasification).

Response: The definition does not require the technology to include oxygen and does
specifically list gasification.

360.2(b)(284)

Comment: Still present is a definition of "uncontaminated", but use of this term is for the
most part minimized from use, as it is specifically deleted from the definition of C&D
debris. If the definition of uncontaminated remains, a definition of contaminated should
also be presented.

Response: Uncontaminated is used several times in Part 360. The term contaminated
is not used without explanation alongside the terms, therefore a definition is not
warranted.

Comment: The definition of uncontaminated is ineffective and contradicts the wise
corrections DEC made in its approach to historic fill. This provision maintains that
concept that characterization of material is not a function of what is actually in the
material, but vague references to the past of the material and the intentions of the
people in the past who handled the material. Under this definition, a large amount of
pristine blue stone becomes legally

contaminated because a sufficient number of paper coffee cups were placed on top of
the stone. The dangerous and ineffective nature of this approach was recognized in
your changes to historic fill. We strongly suggest that these

definitions simply provide chemical limits on the content of the material independent of
any other factor.

Response: The final regulations include provisions to characterize fill material, found in

section 360.13, to provide additional clarity and to assist in implementation. Section
360.13 and Subpart 361-5 include testing requirements.
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The Department also disagrees that, in the example provided, a pile of blue stone would
become contaminated by paper cups. The proposed definition provides that to be
uncontaminated, a material must not be comingled with other solid waste. According to
its ordinary meaning, to commingle is to blend thoroughly, or to combine into a more or
less uniform whole. It is not reasonably likely that paper cups could be so thoroughly
mixed with stone to become a uniform whole.

Comment: The definition should be changed to “VISUALLY UNCONTAMINATED”
since all the references throughout Part 360 relate to a material being uncontaminated
with respect to being mixed with other wastes. The definition of uncontaminated states
that it must be free from petroleum, pesticides and hazardous wastes, but makes no
connection to the Part 375 Soil Cleanup Objectives to logically make that distinction. It
is simply not possible to LOOK at a waste and determine if itis UNCONTAMINATED
(free from petroleum, pesticides or hazardous wastes) without supporting laboratory
results. DER-10 provides for testing guidelines for soils and should be applied to verify
that it is “UNCONTAMINATED”.

Response: Section 360.13 and Subpart 361-5 include additional criteria, including
analytical requirements, to verify the status of materials that may be beneficially used.

360.2(b)(308)

Comment: Wood debris from any source should be either adulterated or unadulterated.
We are splitting hairs too thin and casting further confusion into the regulatory process.
There are too many references to different types of wood(s) definitions.

e Unadulterated is waste wood, no coatings of any type on it and no ingredients
injected into it. Examples are any part of a tree, unadulterated dimensional stick
lumber from C&D recovery such as unadulterated floor joists, wall studs, ceiling
rafters, wooden pallets.

e Adulterated waste wood;

= Any manufactured ingredient added into or onto the external surface or
internal fiber of the wood products.
= Typical unadulterated waste woods;
1. Painted
2. Glued - Internally contains glue or other type adhesive and/or
pressed together
3. Creosote coating or injection
4. Pressure treated lumber coated or injected

Response: Different types of wood are handled at various types of solid waste
management facilities - composting, mulch, construction and demolition debris handling
and recovery and landfills. Separate definitions are useful in outlining what can be
accepted at each of these facilities.

360.4 Transition
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360.4
Comment: Grace periods for all requirements in the proposal should be increased to
365 days after its effective date.

Response: The Department believes the transition periods outlined in the final
regulations provide adequate time for new and existing facilities, transporters, and
events to transition to the new requirements.

360.4

Comment: We urge the Department to delay the effective date of those provisions
governing the use and testing of fill material by 2 years, specifically for Section 360.13
and the provisions of Subpart 361-5 that reference it.

Response: Section 360.13 has been clarified in the final regulations to outline that it
only governs fill material taken directly from the source to the end use. In New York
City, the majority of the fill material is handled and processed at solid waste
management facilities and would not be impacted. Therefore, an extend transition
period is not needed.

Comment: The Department has required that all currently exempt facilities, must
comply with the revised regulations within 180 days. The supporting documents make
no attempt to explain the impact of this decision, again the EIS uses conclusory
statements to say everything is fine. How may currently exempt facilities will be forced
to close, or amend their operating situation as a result of these changes? As an
example, wood waste facilities could currently be as large as three acres, under the new
regulation the size is restricted to one acre, this is a tremendous difference in volume of
material. The Department has failed to even consider the environmental impacts,
regulatory burdens, and small business impacts of this decision on the currently
permitted facilities or the anticipated number of new facilities. Additionally, the
Department has failed to take a hard look at the potential impacts this will have on the
un-accounted-for residual waste stream that will no longer have a place to be properly
disposed-of or the impacts of the private sectors response over the next several years
as it responds to no available disposal options and creates new or alternative disposal
facilities to accommodate this increasing waste-stream. You have removed any larger
scale disposal locations (i.e. old 3 acre stump dumps) and replaced them with 1 acre
stump dumps or newly regulated wood waste processing facilities (i.e. either exempt,
registered or permitted), all new requirements to this industry. The supporting
documents make no attempt to address the environmental, regulatory or financial
burdens of this decision on small rural towns and on small businesses within NYS.

Response: Consideration of impacts have been appropriately identified and evaluated
in accordance with regulatory requirements. With respect to the currently registered
wood waste disposal facilities of 3 acres or less as compared with the exempt disposal
of wood waste at a facility of 1 acre or less, the number and size of potentially affected
facilities were evaluated and the number of currently registered sites that even
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approached the 3 acre size was small. An evaluation of the reported rate of fill at these
registered sites relative to their size showed that there would be minimal if any impacts
to the current operations for many years. Accordingly, the Department’s evaluation of
the environmental benefit versus potential financial impact on a statewide basis was
made in favor of the change in the draft and final regulations.

360.4(a)

Comment: (180) one-hundred and eighty days is not sufficient time for the regulated
community to execute the regulation requirements. This schedule will cause significant
financial hardship and additional regulatory burden on many private businesses that are
heavily burdened at present time.

Response: The Department intends to provide new forms and procedures to facilitate
the transition for affected facilities.

360.4(b)

Comment: It is impractical and a regulatory burden to have all BUD's expire 180 days
after the effective date of these new regulations. A renewed application and allowing
continuance of the BUD until the Department makes a further determination must be
considered.

Response: The final regulations have been adjusted to address this concern.

360.4(b)(1)
Comment: If a facility is exempt, how does it have a compliance requirement?

Response: An exempt facility must comply with any criteria listed as part of the
exemption.

360.4(b)(1) and (2) and 360.4(p)

Comment: These sections require existing facilities to apply within 180 days.
Department staff will be inundated with applications if this stands. | recommend that
facilities with existing approvals be required to apply within 180 days in advance of their
approval expiration date. This will give these facilities sufficient time to address the new
requirements.

Response: The expiration date cannot be used because many BUDs do not have
expiration dates. The Department will develop forms and procedures to ease with BUD
renewals.

360.4(b)(2)

Comment: Notices should be sent to Registered Facilities respecting new application
and compliance requirements.
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Response: The Department will work to provide appropriate notification to existing
facilities.

Comment: Compliance with prior regulations should continue until "final disposition of
application by DEC" or insert the "received validation" language in (c). The phrase
"makes a determination” is not a term of art and is so vague as to perhaps mean a
determination that the application is complete.

Response: The phrase “makes a determination” covers both approval and declination
of a registration request.

360.4(c)

Comment: Permitted facilities should be permitted to continue compliance with prior
permit until "final disposition of application" for or validation of renewal or modification
by DEC. The transition to the new regulations will require time for DEC and the each
facility to deal with the various problems that will arise in the case specific

application to facilities. There is no risk to this approach as DEC can always simply
make a decision and the time period ends. The absence of this approach eliminates
DEC having the option to problem solve where it feels that is necessary.

Response: The provision provides more time for transition than requested by the
commenter. The facility must provide notification to the Department, not obtain a
registration, within 180 calendar days.

360.4(d)
Comment: Need to allow compliance with prior law until "final disposition" or "received
validation" of new permit application

Response: This provision allows 365 days for exempt facilities to have a complete
application on file. Requiring approved (validated) permit issuance would be an
increased burden on facilities.

360.4(f)

Comment: Allowing only 180 days from the effective date of the regulations for
registered facilities to complete an application is unreasonably short. Most facilities will
be unable to comply in this short of time period.

Response: The regulations allow for 365 days under subdivision 360.4(f).

360.4(j)

Comment: Exempt facilities should be required to post financial assurance within (12)
months of effective date. Three years creates a financial disadvantage to permitted
facilities.

Response: Exempt facilities are not required to obtain financial assurance.
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360.4(k)

Comment: NYSDEC should confirm in this section that complete applications pending
prior to the effective date of the new regulations would be approved based on Part 360
regulations existing at the time of application. This would track the language found in
section 360.4(0)(4), which explicitly states that “[a]lny pending application for a landfill
which was deemed complete prior to the effective date of this Part will be reviewed for
conformance with the Part 360 regulations in effect at the time of the application.”

Response: The final regulations include revised language for clarification and
consistency.

360.4(p) Beneficial Use

Comment: Why are previously determined beneficial use determinations (BUDs) being
terminated? Significant review went into the establishment of BUDs over the past fifteen
years. What information exists to suggest that all BUDs were not properly instituted in a
manner protective of human health and the environment?

Response: This provision does not indicate that BUDs issued were not appropriate.
All BUDs must be renewed on an ongoing basis under the final regulations. The
Department is developing procedures for the ease of transition, such as using existing
information already submitted.

360.4(p)

Comment: The Department currently has (i.e., and historically has had) a time
management problem, they cannot manage the work load they currently have. It seems
unreasonable to require every registered facility in the state to re-new their registration
at the same time, all within a 180 days. How can the Department support this idea with
a simple conclusory statement that they can handle it, without giving any supporting
information as to the number or type of registrations this will include (including in that
the number, the number of new registrations anticipated by the new regulations). The
supporting documents do not address the financial impacts of the re-registration
process on the small businesses involved in these sectors, including the impacts to the
newly regulated wood waste processing businesses.

Response: The Department is developing procedures to facilitate new registration for
existing facilities. The provision allows facilities to continue to operate while the
Department reviews the application so Department delay does not prohibit the
continued operation of a facility.

360.4(p)

Comment: This provision does not address the consequences of having a BUD that
both /s still included in section 360.12 and does contain a condition with a specific
expiration date. If those BUDs are similarly presumed to expire 180 days after the
effective date of this Part, it would be burdensome and without benefit to require

29



6 NYCRR Part 360 Revisions
Supplemental Assessment of Public Comment
Part 360

facilities which have been properly using material under a BUD for many years to re-
apply for the same BUD. It would also lead to confusion, in the case of facilities which
are in the middle of using material for a project on the 180th day following the effective
date of this Part. It would be impractical and costly to require that such projects cease
operations to obtain a permit when they already have a valid BUD.

Response: If a material is covered by a pre-determined BUD, both prior to and after the
final regulations are effective, it does not expire.

360.4(p)

Comment: Criteria for a DEC decision refusing to reissue an existing BUD, under this
transition rule, should be stated. Better procedural safeguards must be allowed here as
the revised rule and the RIS state, particularly applicable requirements of Parts 621,
622, and 624. These due process procedures should not be ignored for BUDs subject
to expiration under this Transition rule at the same time the Department is affirming they
apply for other BUD actions including review and granting or denial of petitions, and
Department-initiated modifications or revocations of BUDs.

Response: BUD renewals are subject to the criteria outlined for new case-specific
BUDs, outlined in 360.12. Information submitted with the original BUD petition can be
referenced. BUDs are not subject to Part 621.

360.4(q)

Comment: The extensive and costly amount of information to be researched under this
requirement places a significant burden on local municipalities under these revised draft
regulations. Further, there is a real probability that such information would not even
have value over the plan's time frame. What's important for enhancing

recycling, reducing waste generation and properly disposing of waste is the education,
management programs and technologies being employed. The revised regulations
focus on gathering significant quantities of data that is likely not necessary to make
sound judgments on the important tasks. Successful planning can be completed in a
more simple approach that identifies "best available practices" which can be employed
in a fiscally responsible manner. Management programs and technologies can be
establish, including public education, sized according to the local planning unit's
geographical area and population as well as its role in a regional market.

Response: The local solid waste management planning requirements are similar to
those criteria in the regulations prior to revision. The revisions provide additional
clarification and consolidation of the required plan components and procedures in a
manner that allows planning units better use of available information and data
generated by the Department and streamlining the development and review process.

360.6 Submission requirements and use of professional engineers and certified
laboratories
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Comment: This requirement is appropriate for design and engineering related
submissions, however, does not allow for the other many professionals and disciplines
associated with permitting and operating a solid waste management facility. Many
documents/studies associated with permitting are related to noise studies, wetland
delineations, geochemistry/groundwater statistics, ecological studies, sustainability
planning, health-related studies, land survey, and land planning. These studies are not
normally prepared or conducted under the supervision of a Professional Engineer and
would be an onerous and an unnecessary requirement.

Response: It is acceptable for various professionals to complete components of a
permit application. The provision has been revised to clarify that the engineering-
related documents must be certified by a professional engineer.

360.6

Comment: Although it is appreciated that DEC recognized the problem with requiring
an engineer’s seal on all documents, its correction is not sufficient. The requirement of a
seal must be limited to "engineering related" documents. This will permit DEC, as it
gains experience, to evolve its definition to the correct type of documents and ensure
the level of assurance that DEC desires without unnecessary seals. The inclusion of
language such as "Design" and "Permitting" will be disastrous for several reasons: i)
legal challenges will eventual force the sealing of all documents in all DEC filings; ii)
There is now only a few and will never be a sufficient supply of engineers in the metro
region with any degree of experience in this field resulting in a monopoly by the few and
development of seals for rent; iii) there is no reason to over-seal the documents,
especially where "engineering related" designation will permit DEC to add to the list of
required seals whenever it sees fit.

Response: The final regulations provide additional clarification that professional
engineering certification relates only to engineering-related documents.

360.6(b)

Comment: It is unclear from the response provided in the Assessment of Comments,
what DEC's expectation is for this regulation. DEC's statement that "the requirement is
limited to analysis that are certified by NYSDOH and would not cover other tests such
as manual sorting and waste characterization" is unclear. The NYSDOH certification
does include certification for testing of solid and hazardous waste characterization.
Therefore, we respectfully ask DEC to reconsider our previous comment. As written,
this requirement would apply to waste characterization analysis submitted by generators
to evaluate non-hazardous waste processing, disposal or land

application in New York State. Consider an exemption for waste characterization, or
provide flexibility to allow for laboratory testing outside of New York State.

Response: The final regulations have been revised to remove the inapplicable
examples.
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360.7 Inspection of facilities

Comment: The law and DEC regulations permit the range of enforcement responses
for refusal to consent to inspection. The inclusion of this provision does not increase the
authority of DEC. What the provision does do is provide line staff with unchecked power
to complain that a regulated entity refused to open a room, drawer or file.

The inclusion of (b) has only the purpose of permitting unreviewable conduct by DEC
staff. This provision will and should be challenged as a serious violation of due process
for no public interest other than uncheck authority of staff. It is unnecessary and mean
spirited and is perceived as such by the industry.

Response: The concern expressed in this comment was addressed in the prior
assessment of public comment. There is nothing in the Environmental Conservation
Law or the Department’s regulations that provides staff the power suggested in the
comment.

360.7(b)

Comment: This procedure would implicate constitutional due process concerns for
permittees subject to it. These provisions only allow the permittee to raise arguments
regarding the three issues listed. This is problematic because it prohibits a permittee to
defend based on other factors that may have influenced Department staff during the
inspection and hearing process. For example, a permittee would not be able to claim
that the hearing is motivated by religious or racial animus. This would be a violation of
the permittee's procedural Due Process rights.

Response: The Department disagrees that the proposed regulations implicates due
process concerns. A permittee’s failure to provide Department staff with an opportunity
to conduct an inspection provides the Department with a basis to revoke the facility’s
permit. The regulations specifically provide a right to a hearing, in which the permittee
may raise any available defenses. The comment claims that the regulation prohibits a
permittee from raising certain defenses, but no such prohibition is included in the
proposed regulations. The proposed regulation, based on existing regulations at 6
NYCRR 360-1.4(b), simply proposes a focused hearing on the issue of a failure to
permit an inspection. Once referred to a 6 NYCRR Part 624 hearing, an administrative
law judge would make determinations on the relevancy of issues.

360.9 Prohibited activities

Comment: It is bad regulatory policy in any setting to require a submission to a
regulatory agency for amendments of approvals for ANY change in the facts on the
ground. Beyond the fact that actual compliance would overwhelm DEC, in fact DEC is
actually only interested in receiving applications for "material" (or some other filter for
immaterial changes) changes. The inclusion of a requirement for any change will surely
result in two bad outcomes. First, noncompliance as there will be no filings for repaving,
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change of color, new roof etc. Second, the provision will only be used by staff with bad
intent as a way of pressuring or a regulated entity by threatening enforcement

action for such noncompliance. Third, staff will include the failure to file for immaterial
changes in an enforcement action as a way of buttressing a weak or inappropriate
enforcement action. There is a reason almost all regulatory authorities limit amendment
requirements to material changes.

Response: The Department expects actual compliance with the conditions of a
Department issued permit. Partial or material compliance with permit conditions will
subject a permittee to enforcement.

Comment: The inclusion of gratuitous language that a single undefined violation can
sustain revocation is bad policy. First, DEC has the authority to revoke at any time for a
single violation under the current law. The advantage of the current law is that there is
history and case law to safeguard DEC from being accused of being arbitrary and
capricious. This is the law for all regulatory agencies and protects DEC, and the public.
Second, this provision will never be used by reasonable management at DEC as
reasonable revocation will always be permitted without reference to this provision. Only
attempts at unreasonable revocations by unmanaged staff will seek to use this
provision.

Response: The Department disagrees that the subjects addressed by Section 360.9
are gratuitous. It is good policy to inform the regulated community and the general
public about what constitutes appropriate management of solid waste in the state.

360.9(b)(6)

Comment: An unrealistic impracticable, if not illegal, restraint. It would appear to
specifically exclude brokers (as it only cites facilities with N.Y. permits) for out of state
disposal, which is absolutely improper and a violation of the interference with interstate
commerce.

Response: The proposed regulation does not implicate interstate commerce concerns.
The Department has the authority to regulate the management of solid waste by any
person, including those who have a permit and those who dispose or arrange for the
disposal of waste without obtaining the necessary permit.

360.10 Variances

Comment: It is not reasonable to simply outlaw variances for a sub set of regulations. It
only makes sense if, like the US Congress, current DEC staff believes that future DEC
staff will be incompetent and needs to be protected from itself. There is no provision
concerning which it is impossible that exigent or changed circumstances render a
variance consideration good policy. Permitting variances for all provisions simply
permits DEC to be competent and effective in the future at its discretion.

33



6 NYCRR Part 360 Revisions
Supplemental Assessment of Public Comment
Part 360

Response: The intent of the regulation is not to regulate Department staff. The point of
the proposed regulation, which has not been revised since the proposed regulation, is to
inform the regulated community of the circumstances which are not appropriate for a
variance.

360.11 Comprehensive Recycling Analysis

Comment: This section must maintain the requirement that comprehensive recycling
analyses ("CRAs") continue to report on the recycling rate. While waste generated is an
important metric, recycling participation rates help public officials and the public
understand whether or not local recycling programs are improving, stagnating or falling
behind.

Response: The Department believes the reporting metric identified in the state solid
waste management plan (Beyond Waste) of measuring for a decrease in the amount of
waste managed through thermal treatment and disposal is a more comprehensive and
appropriate metric for comparison purposes and better encompasses all of the
contributing factors for true waste reduction including recycling, reuse and source
reduction measures that may be very difficult to measure and track independently.

360.12 Beneficial use

Comment: The commenter noted that revised regulations do not provide for any public
participation in case-specific beneficial use determinations.

Response: The comment is correct. Case-specific BUDs are not subject to public
participation regulations.

360.12(a)(1)

Comment: The third sentence in paragraph § 360.12(a)(1) stating that “this section
also does not apply to waste used in a manner that constitutes disposal” should be
removed. This terminology “used in a manner that constitutes disposal” is not defined in
Part 360, but has a specific meaning under the hazardous waste regulations in Part 371
which should not be inferred here for solid waste without being clearly defined. The
requirement for a determination as to whether a proposed use constitutes a beneficial
use rather than disposal is adequately addressed by §360.12(d)(3)(ii), so the sentence
referenced above is not necessary in § 360.12(a)(1) and could lead to inappropriate
interpretations if retained.

Response: The Department disagrees that this terminology cannot be used in this
section. The 1993 version of 6 NYCRR 360-1.15(d)(2)(i) contains the criterion for
beneficial use, “the essential nature of the proposed use of the material constitutes a
reuse rather than a disposal” and this wording was subject to public review in the March
2016 Proposed Part 360.
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360.12(a)(1)
Comment: Does material that qualifies as BUD at its point of generation lose its BUD
designation when it reaches the 361 facility?

Response: The material “qualifying as a BUD at its point of generation” only does so if
it is used in the manner specified in the BUD (pre-determined or case-specific). If the
material is sent to a Part 361 facility, the BUD does not apply to it.

360.12(a)(1) and 361-5.2

Comment: It says that "The materials cease to be solid waste when used according to
this section." This seems to indicate a material such as "recycled material or residue
generated from uncontaminated asphalt pavement and asphalt millings" which is listed
in 360.12(c)(3)(ix), would not be considered a solid waste so long as it met the
requirements of both 360.12(a) (for example, not stored more than 365 days) and
(c)(3)(ix). This would imply that millings or uncontaminated asphalt pavement chunks
would not be considered solid waste, but then they are still listed as a C&D material
under 361-5.2. At what point are millings and asphalt waste considered 'beneficial use'?

Response: Asphalt millings and pavement chunks, to qualify for the pre-determined
BUD in 360.12(c)(3)(ix) must meet a municipal or state specification for reuse; until they
can meet this specification, they are regulated as a C&D debris.

360.12(a)(1) and 360.12(c)(3)(viii) and (ix).

Comment: The Applicability subdivision of Section 360.12 provides that “materials
cease to be solid waste when used according to this section” — but in the next sentence,
that waste cessation does not apply to materials that are being sent to facilities subject
to regulation under Part 361. Then further on in 360.12(c)(3), pre-determined BUDs in
360.12(c)(3)(viii) for concrete, brick and similar materials, and (ix) for asphalt pavement
and millings, apparently do not apply to these same materials. These provisions are
contradictory.

Response: The Department disagrees that these provisions contradict one another.
Materials sent to a facility regulated under Part 361 are not being sent to a site of “use
according to this section” but rather are being stored, handled, treated or processed
prior to being used pursuant to the pre-determined BUD (or a case-specific BUD), and
hence the BUD does not apply. Once processed to meet an appropriate specification,
however, the pre-determined BUDs in paragraph 360.12(c) attach. The BUDs in this
paragraph were worded as they are to allow for beneficial use regardless whether the
material is sent to a Part 361 facility, provided it meets an appropriate specification.

360.12(a)(2)

Comment: We request that NYSDEC clarify that its discretion under this provision to
require permits for land placement in place of a BUD is only applicable to case-specific
BUD determinations and would not apply if land placement is done under a pre-
determined BUD, or involves General Fill, Restricted-, or Limited-Use Fill. This provision
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would be unworkable if applicable to those instances and would result in significant
increases in construction bids in order to account for unknown outcomes to construction
budget and schedule. We recommend that NYSDEC revise 360.12(a)(2) so that the
provision is limited to case-specific BUD determinations

Response: The reservation specified in proposed 360.12(a)(2) is meant to put the
regulatory community on notice that a permit may be required for large fill projects. In
general, the purpose of a BUD is to promote reuse of a material which would otherwise
qualify as a solid waste, and the expectation is that use of material under a BUD will not
pose adverse impacts. However, 360.12(a)(2) serves as a back stop in the event that
land placement of an unlimited amount of fill leads to unexpected and adverse impacts
on public health and the environment.

360.12(a)(3)

Comment: Section 360.12(a)(3) provides that materials may not be stored for more
than 365 days (at a C&D

facility) prior to beneficial use. But if they are BUD material at the point of generation,
yet transported to a 361 facility, do the storage time limitations apply to this material?

Response: Yes, the storage limit applies everywhere including a solid waste
management facility unless a longer storage time is approved through the solid waste
management facility’s registration or permit. The intent is to ensure the material is
beneficially used in a reasonable time frame.

360.12(a)(3)

Comment: Commenters objected to storage periods for BUDs, some stating they
appear to be arbitrary or do not make sense for materials which must be accumulated
for construction purposes and may be used over multiple construction seasons. One
commenter recommended extension to two years; others requested this period not
apply at all to inert “exempt C&D” materials such as recycled concrete aggregate or
asphalt millings, or processed recyclables such as glass aggregate.

Response: As a default storage period, the Department believes 365 days is
reasonable for construction projects. As stated, a longer period can be authorized
through a registration, permit condition or case-specific BUD.

360.12(b)

Comment: New York must forbid so-called “beneficial use” of drilling wastes. Since
fracking is banned in New York and little conventional drilling takes place, banning
these wastes from disposal in the state would protect our environment, extend the life of
landfills and remove a subsidy for out-of-state drilling interests.

Response: Conventional drilling does not generate a significant quantity of cuttings or

other drilling waste, but production brine is generated from operating conventional gas
and oil wells in New York State. Application of these brines, and those from gas storage
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caverns, pursuant to requirements in 360.12(d), to de-ice roads, suppress dust on or
stabilize unpaved roads, is not disposal but a legitimate beneficial use, and therefore
has not been prohibited in the final regulations.

Part 360.12(c)

Comment: With the clarification of alternative operating cover as a BUD, more pre-
determined BUDs should be made available for the landfill industry, in-line with what the
Department has already approved state-wide or on many case-by-case bases. These
should include at a minimum municipal solid waste incinerator ash and non-hazardous
petroleum contaminated soil. Several Part 360 Operating Permits contain a pre-
approved BUD listing for material that are permitted for use as daily cover at the site. It
is very important that these permit conditions be maintained, as sites have entered into
multiple long-term agreements that are based upon the use of these materials as AOC.
Thus, we request that renewal of BUDs be concurrent with the renewal of operating
permits. This will reduce the burden on both the facility and the Department for
application, review, and approval of BUDs in combination with renewal of the permit.

Response: The final regulations do not include alternative operating cover (AOC) in
Section 360.12 as a beneficial use at all. AOC is waste that may be approved for use at
a landfill based on its characteristics and is addressed in Section 363-6.21. Since AOC
is not addressed through a BUD, its approval will be part of landfill permits and any
conditions or time limitations imposed by those permits.

360.12(c)
Comment: Pre-determined BUDs that authorize the use of solid wastes for
construction should allow them to be used in all instances, including landfills.

Response: The Department believes that use of non-hazardous solid wastes in
landfills in place of conventional materials for construction, operation, or closure of a
landfill should not be pre-determined but rather based on the unique circumstances of
each landfill and whether the material will meet the engineering requirements for its
proposed use and pose no adverse public health or environmental effect if used in the
specific landfill. For this reason, use of solid waste in landfills are addressed in Section
363-6.21.

360.12(c)

Comment: There appears to be some inconsistency as to when fill materials are no
longer considered solid waste comparing different sections of the draft regulations. In
360-12(c)(1) it states “when used”, but in 360-13(a) it states “once delivered” or “once
delivered to the site of reuse” or “upon being characterized”, depending on fill category.
This is significant to understanding when transportation requires a permit, and when it
does not.
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Response: The phrase “when used” in 360.12(c)(1)(ii) is followed by, “...in accordance
with section 360.13...” and should be understood as referring to any points of waste
cessation identified in Section 360.13.

360.12(c)

Comment: Commenter strongly recommends including a BUD for small quantities of
aggregate production/reuse spoil applicable solely for transportation projects, has a
purposeful use for a residential/ property owner, and would be beneficial. Such
materials should be limited to traditionally exempt C&D, such as clean concrete, brick,
rock, etc.

Response: A small-quantity (ten cubic yards) threshold is present for these materials
in the final regulations for characterization of fill material and for Part 364 transporter
authorization.

360.12(c)(1)(ii)
Comment: Refers to fill material used in accordance with 360.13 which provides
unrealistic and impractical constraints along with vague and ambiguous use criteria.

Response: The presence of this language in the final regulations emphasizes that
Section 360.13 refers to the pre-determined, self-implementing use of fill material, and
in most instances comes alongside current industry and Department practice for
identifying absence or presence of contamination in excavated materials and evaluating
their appropriate reuse as fill.

360.12(c)(1)(iii)

Comment: Comments were received that limiting the use of navigational dredged
material (NDM) only as “aggregate” pursuant to this pre-determined BUD, would limit
NDM use too severely, especially preventing its use as fill. At minimum, this term
“aggregate” should mean the same as “commercial aggregate” in 360.2(b).

Response: The Department believes the use of NDM as commercial aggregate is
sufficiently broad, only excluding uses that may require laboratory analysis or further
review for beneficial use pursuant to 360.12(e) due, for example, to placement in
sensitive settings. The word “commercial” has been added to the final regulations to
clarify that the uses as defined in 360.2(b) are intended.

360.12(c)(2)(iii)

Comment: Please confirm our understanding of 360.12(c)(2)(iii), that, "car wash grit,"
includes grit collected in oil water separators (OWS) from the washing of
State/County/Municipal transportation agency and highway Department vehicles, which
is collected separately from oil.
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Response: The grit from the source described by the commenter can be used
pursuant to this pre-determined BUD if meeting the criteria of this BUD (sand or gravel
that is free from litter and objectionable odors).

Section 360.12(c)(2)(iii)

Comment: Disposition of street sweepings does not protect the environment. We are
mystified again that by simply classifying material that may contain contamination is
generally classified as clean while there is an extremely high likelihood that these
materials are contaminated. This broad interpretation permits dumping of materials that
are likely contaminated and could have significant impact to the environment. This
loophole should be closed. In many parts of the world, these materials are recognized
as contaminated materials.

Response: The pre-determined BUD makes clear the limitations on use of street
sweepings, which the Department believes will prevent environmental harm from this
material.

360.12(c)(2)(iv)

Comment: This pre-determined BUD for waste tires to secure tarpaulins should not
restrict farmers and other users of this BUD solely to passenger tires; many will use
larger vehicle tires.

Response: The language of this pre-determined BUD is not intended to restrict the
type of tire but rather to limit tires to the number of passenger tire equivalents, as
defined in 360.2(b).

360.12(c)(2)(iv)

Comment: Farmers will need guidance to understand how many tires can be used
pursuant to the “tire equivalent per square foot” limitation and also will need more time
than the Transition period in 360.4(p) to bring current use of tires into compliance with
this BUD. Cutting or piercing tires as required in the BUD to drain water, will be labor-
and time-intensive and costly. Funding should be offered to small farmers through
appropriate agencies to purchase tire cutters or providing funds directly to farmers to
halve or hole their tires.

Response: The calculation of 0.25 passenger tire equivalents per square foot of cover
or bunker area identified in this pre-determined BUD equated to a tire laid flat touching
each other across the entire surface of the cover or bunker. Based on conversations as
part of the rulemaking process, a transition of 180 days was determined to be
reasonable.

360.12(c)(2)(iv)

Comment: The commenter requests that DEC increase the allowable passenger tire
equivalent percentage per square foot from 0.25 to 0.50 passenger tire equivalents per
square foot. This would allow greater flexibility for farmers who may need to place more
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tires on their bunkers due to weather or other farm-specific conditions. The 0.50
passenger tire equivalents would also provide greater flexibility for farmers who use a
wide variety of tires to weigh down the tarps covering the bunks. We request that a
higher per square foot concentration be allowed along the tarp seams and edges of the
bunks. These areas require more tires or tire equivalents to help ensure that rain and
other elements are not able to enter the bunk area.

Response: The Department has based this per-square-foot basis for limiting the
number of waste tires used under this pre-determined BUD based on current maximum
agricultural and salt-storage practice. The regulation does not require a rigid spacing of
tires but limits the total number of tires kept at farm, salt storage or other facility to a
reasonable number to secure tarps.

360.12(c)(3)(ii)
Comment: DEC should expand this to include other agricultural products, such as, for
example its use as an ingredient in a farm animal bedding product.

Response: The Department will not extend this waste stream (unadulterated wood
combustion ash) to other uses without further study and demonstration of its
effectiveness and safety to livestock and the environment.

360.12(c)(3)(v)-(vii)

Comment: In the Department’s State Solid Waste Management Plan, the Department
committed to “review all BUDs, pre-determined or case-specific as discussed in the
following section, for coal ash and FGD residuals for consistency with EPA final rule and
any guidance or information that results from the final rule.” Beyond Waste at p 169.
Beneficial use is plainly preferable to landfill disposal. Beneficial use of CCR should not
be any more restrictive under Part 360 than allowable under 40 CFR Part 257, nor
should the Rule impose obstacles, such as hastened closure, denying the potential
beneficial use. Accordingly, the final Rule should provide time frames consistent with 40
CFR Part 257. The complexity and unnecessary burden of overlapping federal and state
regulation would best be addressed by deferring regulatory action on CCR until the
Department works with EPA and stakeholders to adopt 40 CFR Part 257 into the State’s
regulations.

Response: The Department is unaware of any conflict between the final Part 360 and
EPA’s final regulation with regard to beneficial use of coal combustion residuals. EPA
has delegated solid waste management to the Department, and provided that any
Department regulations are as stringent or more than EPA’s, they are acceptable to
EPA.

360.12(c)(3)(viii)

Comment: The commenter questions the value of "recognizability" in determining
materials to be uncontaminated and acceptable for production of aggregate that can be
used pursuant to this pre-determined BUD. Why aren’t analytical results used instead?
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No other regulatory authority in the United States has a similar approach. This
approach is more objective and fair also when enforcement actions are taken.

Response: Unaided visual observation is a rational and sufficient method for
determining the presence of contamination on concrete, brick, rock and similar materials
prior to crushing. Analytical testing at this point would not be practical or necessary.
Rather, sampling and analysis are used to verify materials leaving a facility that
processes these materials into aggregate.

360.12(c)(3)(viii) and (ix)

Comment: The materials in these BUDs should not have to meet a DOT specification
to be used as an aggregate or in asphalt pavement. Most work is commercial, not State
and to limit the use of these materials to DOT projects or specifications will lead to more
of these materials going into landfills. Specifications of any Federal, State or Local
government agency or authority or other specifications should be allowed, as approved
by a New York Professional Engineer.

Response: The Department has replaced “Department of Transportation” to “municipal
or state” specifications or standards in the final regulation.

360.12(c)(3)(viii) and (ix)

Comment: Several comments raised objection to the requirement of these pre-
determined BUDs for the respective materials to meet Department of Transportation
specifications. One commenter asked that similar or stricter municipal specifications be
allowed. Others stated that many private projects do not require materials to meet DOT
specifications. Others stated forcing materials to meet DOT specifications that may
come from a variety of sources, not necessarily State projects, would greatly limit the
current market of reuse. On the product end, there is widespread sale and distribution
in the construction market of material that does not meet Department of Transportation
specifications, whether virgin or recycled.

Response: The Department has replaced “Department of Transportation” to “municipal
or state” specifications or standards in the final regulation. These clauses are not
intended to limit where recycled concrete aggregate or recycled asphalt pavement can
originate, as long as it is uncontaminated and recognizable (before processing into RCA
or RAP). State and municipal specifications provide a recognized standard that is a
minimum for demonstrating a waste material (as opposed to a mined or virgin material)
is an effective substitute for a mined material. Meeting these specifications does not
restrict material from being used in any public or private construction project.

360.12(c)(3)(viii) and (ix)

Comment: These pre-determined BUDs each cite “a specification established by the
Department of Transportation for use ...(as aggregate or an ingredient in asphalt
pavement)’. DOT does not have specifications for RCA or RAP; these references
should be removed.
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Response: The Department understands this comment to mean that DOT has no
specification entitled “Recycled Asphalt Pavement” or “Recycled Concrete Aggregate”,
and therefore these materials are not addressed in DOT Standard Specifications.
Nonetheless, DOT’s Standard Specifications clearly include RAP and RCA in Standard
Specifications for aggregate, subbase, and other applications, and accordingly DOT
provides specifications for the use of RAP and RCA. Furthermore, these clauses have
been changed to require meeting “a municipal or state” specification or standard in
place of the DOT Standard Specifications.

360.12(c)(3)(viii)

Comment: The legitimate reuse of uncontaminated soil, brick, concrete, rock, asphalt
pavement and glass should continue to be the subject of a pre-determined BUD.
Legitimate uses would include construction needs within an approved site plan under
the jurisdiction of the local government. These materials should be exempt from Part
360 when placed into commerce. In fact, these types of materials are a marketable
commodity that readily compete with

virgin earth materials.

Response: This comment captures the intent of 360.12(c)(3)(viii) and (ix) and
360.12(c)(4)(i), with the provision that facilities which process these materials to meet
BUD requirements must comply with applicable Part 361 final regulations.

360.12(c)(3)(ix)

Comment: The March 2016 Proposed Part 360 referred to millings by listing "C&D
debris use in accordance with section 361-5.6" under bullet (iv) in the previous
360.12(c)(4), which said the materials were no longer solid waste after they left a facility
subject to regulation under 361 or 362. This appears to have been specifically removed,
and new bullets referencing recycled aggregate and recycled asphalt products was
added under 360.12(c)(3), which says that they cease to be solid waste by meeting the
requirements for the intended use. This seems to imply these materials do not require
processing at a Part 361 facility, but yet RCA and RAP are subiject to facility regulation
in the proposed 361 and the pre-determined BUDs do not apply to materials sent to Part
361 facilities. How are RCA and RAP regulated under the new proposal?

Response: RCA and RAP are a solid waste unless meeting the conditions of this pre-
determined BUD. Concrete, masonry, brick, asphalt chunks or asphalt millings that
require processing, or which must be stored, prior to use under this pre-determined
BUD, must be processed or stored at a facility authorized pursuant to Subpart 361-5
unless the facility is exempted in Part 361.

360.12(c)(3)(viii) and (ix)

Comment: These pre-determined BUDs require separate storage of the segregated
materials. This provision’s apparent prohibition of a direct loadout at the site of intended
use will add significant new burdens and costs to projects by increasing handling and
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transfer time and cost, and by increasing land needed for stockpiling, without a
corresponding environmental benefit. We suggest that the regulation allow direct
transfer from the project site to the site of re-use without the necessity of intermediate
stockpiling. This seems to have been the Department’s intent (as stated in the June
2017 Assessment of Public Comment) and if so should be clearly stated in the
regulation.

Response: No prohibition on direct transfer or use is intended; this storage
requirement merely states if these materials are not used directly but are stored, the
storage must be in a separate area as a discrete stream. The Department believes no
further clarification is needed to these clauses. Also, a pre-determined beneficial use
has been added to this paragraph in the final regulation specifically for asphalt
pavement and millings received at an asphalt manufacturing plant for incorporation into
an asphalt product.

360.12(c)(3)(ix)

Comment: Atthe end of the day, we are aware of and share the Department's
concerns regarding "midnight dumping". However, it appears that the Department's
efforts to address this issue will only result in an outsized impact on those businesses
already complying with Department regulations (and coincidentally reducing the waste
stream headed to landfills by recycling RAP). It is respectfully submitted that the
Department's efforts should be focused on enforcing current regulations rather than
creating additional regulatory hurdles for the hot mix asphalt pavement industry.

Response: The Department disagrees that the final regulation, properly understood,
will result in less recycling and more disposal of RAP. The regulation will come
alongside current sustainable use of RAP and make enforcement easier for
environmentally unsafe or noncompliant practices.

360.12(c)(3)(ix)

Comment: The language of this revision suggests that the Pre-Determined BUD for
asphalt reuse (including millings) would apply only, or primarily, to road construction and
maintenance. The limitation to “road” construction appears to be unintentionally narrow,
since there are other common related uses for asphalt, such as parking, building pads,
sidewalks, and site paving. We suggest that this language be revised to clarify that
asphalt may be reused in such common paving projects under this Pre-Determined
BUD. This is consistent with the Revised Regulatory Impact Statement’s note that
recycled asphalt may be used as “an ingredient in asphalt pavement for roadways,
parking lots, or other similar uses.” See Consolidated Revised Regulatory Impact
Statement, at p. 26.

Response: The Department has added language to this pre-determined BUD to clarify

that recycled asphalt millings can also be used for construction or maintenance of other
paved surfaces. “Other...uses” is retained in recognition that RAP or millings may be
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used for construction of paved surface shoulders or to backfill cuts or trenches in
pavement.

360.12(c)(3)(ix)

Comment: We know that almost all milled asphalt pavement currently goes to a Part
361 C&D handling/recovery

facility for processing back into a useable product. This material stream would be in
jeopardy because, in the first instance, the industry would not understand whether the
RAP meets the BUD definition. And, it would be unclear if the limitations of Part 361
apply to the RAP, even if it is a BUD. Further complicating things is the fact that Part
361 would preclude the successful (and indeed, oftentimes project-sponsor required)
reuse of RAP.

Response: The Department disagrees with this assessment. Part 361 merely
regulates the facility that processes the RAP, and this pre-determined BUD addresses
the RAP product, which is a product upon meeting the pre-determined BUD criteria
(whether or not it is processed at a Part 361 facility; for example, if it is processed
outside of New York State but meets these BUD criteria). A New York State processor
— or an out-of-state processor doing business in the state — will be accustomed to
meeting the criteria for RAP in this pre-determined BUD.

360.12(c)(3)(viii) and (ix)

Comment: We strongly recommend that 360.12(c)(3)(viii) and (ix) Beneficial Use be
revised to state that Recycled Asphalt Pavement (RAP) and Recycled Concrete
Aggregate (RCA) are completely exempt from regulation under Part 360 with no
restrictions on amounts stockpiled or distributed, and are not subject to registration or
reporting requirements. RCA and RAP should be listed in paragraph 360.12(c)(1)
instead of paragraph 360.12(c)(3).

Response: The Department agrees that the use of RCA and RAP meet the criteria of
beneficial use — provided they are produced to meet a recognized specification and
contain no deleterious material or chemical contamination. These pre-determined
BUDs are intended to establish these criteria. Furthermore, facilities sizing and sorting
these materials for use as RCA and RAP do impact the environment, and local
communities, and require regulation. Therefore, a complete exemption is not
warranted.

360.12(c)(3)(ix)

Comment: What does uncontaminated asphalt pavement mean, as asphalt is made
from petroleum products and inherently contains compounds in concentrations which
will exceed Part 375 objectives?

Response: “Uncontaminated” has the meaning in 360.2(b), i.e., that it is not mixed with
other waste or affected by a petroleum or chemical spill (except for road runoff).
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360.12(c)(3)(viii)
Comment: Paragraphs (viii) and (ix) do not specify "location of use".

Response: No “location of use” is intended to be specified for pre-determined BUDs in
paragraph 360.12(c)(3); these materials can go to any location.

360.12(c)(3)(viii)

Comment: To the extent uncontaminated recognizable concrete and asphalt is not a
waste but in a BUD, but comes from New York City, will it require a transport
manifest/tracking document?

Response: RCA and RAP aggregate products meeting BUD criteria (often, after
processing) will be exempt from Part 364 requirements pursuant to 364-2.1(b)(13).

360.12(c)(3)(viii)

Comment: Several public comments suggested, in reference to subparagraph
360.12(c)(3)(viii), that the regulations should indicate which Department of
Transportation specification must be met in order for material to qualify for the pre-
determined beneficial use determination. Comments also suggested that the way
recycled aggregate or residue is stored should not disqualify material from meeting the
BUD.

Response: The specification will be dependent upon the intended use of the material.
Guidance will be provided by the Department. Storage in separate piles helps to ensure
product quality is maintained.

360.12(c)(3)(viii) and (ix)

Comment: The revision indicates that asphalt is removed from the previous
“recognizable and uncontaminated concrete, rock, brick, asphalt pavement, soil..” that
held a pre-determined BUD for aggregate and subbase, and that it would be managed
separately as a distinct waste stream. The Department has identified reasons that
asphalt and asphalt millings should be managed separately from soils, but we have not
found a rationale for managing asphalt separately from other “RUCARBS” materials. As
a result, we do not believe the Department has identified an environmental benefit to
such a separate management requirement. If the Department nevertheless determines
that asphalt should be managed separately from other “RUCRB” materials, we urge
DEC to allow for de minimis or incidental quantities of asphalt in other material streams,
to prevent a material stream from being unreasonably rejected from reuse.

Response: Recognizing that “RUCARBS” materials, with or without soil included,
eventually may be mingled with soil and become unrecognizable, the Department’s goal
is to divert asphalt to uses back in asphalt or in road or paved surface construction.
While the Department will not specify a de minimus limit, it recognizes that incidental
asphalt may be present in demolished concrete.
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360.12(c)(4)

Comment: This section states, “The following cease to be waste when the material
leaves a facility subject to exemption or regulation under Part 361 or 362, provided the
material is ultimately recycled or reused.” Does this include C&D debris, including
fill/soil, “reused” as fill (e.g., for mine reclamation)? Does it include pieces of asphalt
cement, RAP millings, concrete chunks, etc., that have not yet been processed?

Response: No. This paragraph applies only to the materials listed in the paragraph.
Reuse of C&D debris and fill material is addressed elsewhere.

360.12(c)(5)

Comment: Several requirements were received in opposition to the reporting
requirement for greater than 10,000 tons in a year of any pre-determined beneficial use
material. Objections came to the additional paperwork and a questionable benefit in
reporting for materials that meet BUD requirements and accordingly do not pose harm
to the environment.

Response: This requirement will facilitate the Department’s compiling of metrics to
determine how much of waste streams with pre-determined BUDs are being reused,
and will help the Department follow up on complaints and noncompliance.

360.12(c)(5)

Comment: Several comments requesting clarification of this requirement were
received: What constitutes "distributing" 10,000 tons or more of a material with a pre-
determined BUD? We interpret the reporting requirements of this section to apply only
to the entity producing a marketable commodity. We request clarification in the
proposed regulatory language as to whether “any person” could include a corporation
and further whether the reporting obligation is to be completed by the generator of
beneficial use material and is to be completed on an entity-wide basis rather than for
individual sites or projects.

Response: “Person” has the meaning stated in 360.2(b), and “distributing” has been
added to account for materials being used by the entity who generated them, or which
are provided free of charge to others but nonetheless meet BUD criteria and are
beneficially used pursuant to a pre-determined BUD.

360.12(c)(5)

Comment: Materials that meet all of the requirements for a BUD should be exempt
from further Part 360 requirements, including annual reports. The Department stated
that annual reporting should not be needed for

pre-determined BUDs in the June 2017 Assessment of Public Comments on the Solid
Waste Regulations.
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Response: The Department acknowledges this error; it was determined not to change
the annual reporting requirement, but a contrary statement in the Assessment was not
removed.

360.12(d)

Comment: Entities should be able to beneficially reuse excess contaminated soils
excavated in a construction project in areas where there are soils with similar chemical
characteristics and end use. This practice of reusing excavated soils equal to or one
step above the end use category for the placement location would not cause negative
environmental impacts.

Response: The Department has considered these concepts and incorporated some of
them in Section 360.13 for pre-determined beneficial use of fill material. Site use alone
cannot guide what type of fill material is appropriate.

360.12(d)(2)(iv)

Comment: The requirement for analytical data is overly burdensome and vague. First,
obtaining an analysis of the chemical constituents of any analogous raw material or
commercial product for which the waste is proposed to be an effective substitute is not
reasonable because it would essentially require procurement of the raw material or
commercial product for testing and analysis, which is not even feasible in most cases.
This would also be infeasible for “typical” clean backfill which varies significantly based
on local soil background and other factors. For fill material, cannot appropriate Part 375
SCOs be used as a measure of clean backfill?

Response: This requirement is intentionally broad, and not prescriptive, to allow for
many types of materials and many possible modes of beneficial use. Ordinarily the
analogous raw material will be commonly obtainable from commercial sources and its
chemical and physical characteristics can be analyzed by the petitioner, or obtained
from the literature. The commenter is correct in stating that Part 375 SCOs can be used
in place of an project-specific analysis of “typical clean backfill” to evaluate soil-like
materials to be placed on the land; the appropriate SCOs are stated in 360.12(d)(3)(vi).

360.12(d)(2)(v)

Comment: In the June 2017 Proposed Revisions, NYSDEC eliminated the condition
that standards must be “acceptable to the Department,” but did not clarify which
“‘governmental or industry standards or specifications” would be adopted. It remains
unclear who will be evaluating the justification and how one will determine if that
justification is acceptable. There should be a statement such as, “the BUD petition must
include an explanation of the alternate material use and that this meets the intended
acceptable use of the raw material for which it is a substitute.” We urge NYSDEC to
clarify what governmental or industry standards or specifications the use must exceed
or meet.
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Response: The Department will be evaluating all information submitted as part of a
beneficial use petition. One of the requirements and tools the Department will use in its
evaluation will be the information related to comparison with governmental or industry
standards or specifications as required in the referenced subparagraph.

360.12(d)(2)(vii)

Comment: We recommend that NYSDEC clarify that testing be done before beneficial
use, specify for what parameters the testing must be done (e.g., RCRA 14 metals,
SVOCs, etc.), and describe what frequency will be deemed “periodic.”

Response: The Department will not prescribe any list of tests or parameters, since a
variety of materials have been and will continue to be proposed for beneficial use, some
for which typical soil or waste testing would not be informative or appropriate. Likewise,
a fixed frequency of sampling is not prescribed. The petitioner should propose testing
that is appropriate and representative of the material proposed for beneficial use.
Sampling parameters, tests, and frequencies are stated for various specific materials
elsewhere in Part 360 and Part 361 that may offer the petitioner a starting place to
develop a sampling protocol for a material such as a soil-like material intended as fill
(pre-determined BUDs in Section 360.13 will not be used) or for a recycled organic
waste product (Subpart 361-3 unless this Subpart is directly applicable).

360.12(d)(2)(vii) (a) (1)
Comment: This section should clarify that periodic testing be performed according to
the Table 1 referenced in Section 360.13 of this regulation.

Response: The sampling protocol in Table 1 of Section 360.13 is intended for fill
material and is not appropriate for all materials that have been or could be proposed for
beneficial use. It also is not intended for periodic confirmatory sampling of a product
from an ongoing process or use, but rather is intended to characterize one finite source
of fill material.

360.12(d)(2)(vii)(a)(2)
Comment: A time period for storage of a BUD commodity is unnecessary.

Response: Many BUD materials do not lose their solid waste status until they are
used, therefore a storage limit is necessary. As stated in the final regulation, this time
period can be extended or eliminated if approved as part of the case-specific BUD.

360.12(d)(2)(vii)(a)(3)
Comment: Procedures should include dust suppression.

Response: Dust suppression is included in the petition requirement for “best

management practices designed to minimize uncontrolled dispersion” in
360.12(d)(2)(vii)(@)(4).
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360.12(d)(2)(vii)(b)

Comment: This section should clarify the specific criteria to be applied. No guidance is
provided on the standard that Department will use to compare the waste and the
product for which the waste is proposed to be used as a substitute. This would also be
unnecessary for soil reuse, which is already compared to SCOs.

Response: As with many other requirements for case-specific BUDs, the Department
will not specify criteria which would hinder the beneficial use of a material where the
criteria would not be meaningful in determining whether the material poses an adverse
effect to the environment and public health and whether the material is an effective
substitute. The petitioner should discuss criteria for their unique material with the
Department. An exception is material used on the land as fill or cover, which as
commenters note are compared to Part 375 SCOs stated in 360.12(d)(3)(vi).

360.13(d)(3)
Comment: We urge NYSDEC to provide a timeframe or schedule for review and
approval of case-specific BUDs.

Response: A rigid timeframe cannot be imposed in the final regulation since case-
specific BUD petitions will differ in complexity.

360.12(d)(3)(iv)

Comment: The Department should clarify that “processing,” does not include the
importation and placement of material in a pile and mixing it with other imported material
to make a more consistent material. These types of “mixing” activities are regularly
undertaken with waste prior to beneficial use and do not involve any contaminants being
added to the waste.

Response: The intent of this clause is to make clear that a case-specific BUD cannot
substitute for a facility authorization. The Department will review the proposed waste
control plan, including any activities such as storage and blending, and determine
whether these constitute decontamination or processing, in which case the petitioner
may be required to obtain an appropriate facility registration or permit in addition to the
BUD.

360.12(d)(3)(iv)

Comment: Please verify whether the existing case-specific BUD issued to the City of
New York pursuant to which the New York City Clean Soil Bank operates will not be
affected by proposed 360.12(d)(3)(iv).

Response: All case-specific BUDs are valid when the regulations are effective until the
time renewal is required.

360.12(d)(3)(vi)
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Comment: The June 2017 Proposed Revision of this section still does not address
previous comments and still requires demonstration of properties or characteristics
unique to the material or use that are acceptable to the Department, implying unknown
and unpredictable outcomes that will drive up the costs of construction bids significantly.
The Department should provide examples of what criteria it will use to determine
“acceptable concentrations.” The subdivision does not elaborate on any properties or
characteristics that may be considered unique and thus creates a very vague standard.
In addition, it would appear that this subdivision needs to be reconciled with the three
levels of Fill Material established by 360.13 which clearly allow for use of materials that
exceed the lowest acceptable levels outlined in the part 375 tables.

Response: The Department has addressed most construction materials elsewhere with
pre-determined beneficial uses such as in 360.12(c) and 360.13. This subdivision
addresses unique materials and situations when an otherwise pre-determined beneficial
use material may not conform to pre-determined criteria. The Department
acknowledges that some criteria differ from this clause for Restricted-Use Fill and
Limited-Use Fill, but these pre-determined use categories also include specific
limitations on physical composition of these materials, and where and how these
categories of fill can be used.

360.12(d)(3)(vi)

Comment: Commenters objected to inclusion of any of the Part 375 SCOs in the
proposed rule for any BUD, or asked why higher SCO limits for commercial and
industrial land use are not allowed.

Response: Unrestricted distribution of materials and placement of materials on the
land as fill or cover without themselves being encapsulated, or subject to institutional
controls such as deed or use restrictions is not protective of public health and the
environment. For the Department to allow any but the most stringent SCOs in projects
authorized pursuant to Part 375, institutional controls would be required.

360.12(d)(3)(vi)
Comment: If soils from redevelopment projects are regulated as solid waste, is the
intent to require off-site disposal above unrestricted criteria?

Response: The new fill material section 360.13 provides pre-determined beneficial
uses for off-site use of excavated soil in excess to the needs of the project. There is
also an associated pre-determined beneficial use for on-site use of these soils. Case-
specific BUDs are still an option available to developers as well.

360.12(d)(3)(vi)

Comment: Part 375 standards may not be appropriate for Suffolk County, which, for
example, has lower levels of arsenic (4 ppm) than the unrestricted SCO of 13 ppm.
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Response: The intent of these criteria are not to restrict materials to local background
concentrations, but to use criteria developed from public health risk assessment for
residential land use and groundwater protection modeling as described in the Technical
Support Document for Part 375.

360.12(d)(3)(vii)
Comment: The Department must clarify the applicable standard for whether a proposed
use would “significantly adversely affect public health and the environment.”

Response: This subdivision addresses case-specific beneficial use determinations; no
one or limited group of standards can be used to determine whether all possible
materials proposed for beneficial use may pose an adverse effect.

360.4 and 360.12(d)(7)

Comment: Existing Beneficial Use Determinations (BUDs) should not be rescinded and
BUDs should not be limited to a five (5) year duration. The regulated community has
expended considerable effort to secure the existing BUDs. The five-year time limit on
case-specific BUDs has not been removed from the March 2016 proposal. This
requirement effectively turns BUDs from a jurisdictional determination that material is
not a waste when used in a beneficial manner, to a permit-like short term authorization.
This change will create regulatory uncertainty and discourage businesses from recycling
byproducts and waste materials, and will impact landfills and other facilities who rely on
BUDs they currently hold as essential to their operation.

Response: The Department has determined that existing BUDs need review to
determine if materials meet applicable, up-to-date criteria for protection of public health
and environment. Case-specific BUDs will have a time limit to ensure ongoing review of
compliance, effectiveness of the material in the use, and consistency with current
beneficial use best practices and criteria for that material. The Department
acknowledges this time limit will imply rights similar to other Department approvals such
as permits. The Department will work with businesses and facilities to review and renew
BUDs where appropriate. Once the final regulations take effect, landfill alternative
operating cover approvals will be addressed pursuant to 363-6.21 instead of this
subdivision.

360.12(e)(2)(i)(b)

Comment: In the June 2017 Proposed Revisions, NYSDEC’s new proposal that NDM
can only be reused under a case-specific BUD reviewed and approved by NYSDEC is
even more stringent than NYSDEC'’s previous proposal, which we commented on as
overly restrictive.

Response: This subdivision addresses case-specific determinations for NDM. A pre-
determined beneficial use for NDM is found in 360.12(c)(iii).

360.12(e)(4)(ii)
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Comment: We request that NYSDEC clarify the circumstances and types of additional
sampling that would be required under this proposed regulation so that costs of analysis
can be factored into construction contracts and other biddable work. We also request
that NYSDEC provide a timeframe for NYSDEC reviews and approvals as it relates to
the asterisked note under “TABLE: Sample Requirements”, which states that “[t]he
Department will require a project-specific approved sampling frequency.”

Response: The final regulations provides some specifics, but recognizes the case-by-
case nature of dredging projects. If other Department programs are involved in review of
a project which includes beneficial use, Division of Materials Management (DMM) staff
will coordinate sampling frequency with these other programs to ensure all objectives,
including representative sampling and analysis of dredged material for beneficial use,
are met. DMM staff will also coordinate with others to ensure a decision regarding a
BUD, where possible, can be made coincident with other Department or agency
approvals.

360.12(f)

Comment: Data on which the Department bases its assumption that conventional gas
and oil well brine is safe to use for de-icing and dust control on roads, is old or lacking.
More study should be made of actual concentrations of brine-related constituents in
soils next to roads prior to the Department allowing further use of brine on roads. We
also urge NYSDEC to require testing for naturally occurring nuclear materials, as non-
Marcellus formations in New York State are known to contain such constituents.

Response: A considerable body of data concerning the natural ranges of minerals in
brine from conventional-well formations has been amassed in the literature and through
sampling provided by BUD holders. Actual well brine composition will vary but remain
within these ranges. The final regulations nonetheless does not assume a natural limit
in brine on constituents but contains criteria intended to protect public health and the
environment when conventional well brine is used on roads. Likewise, the range of
radiological substances present in conventional brine is sufficiently characterized that
the Department has declined to require testing for these substances in case-specific
BUDs.

360.12(f)(2)

Comment: Clarification is needed regarding whether the production company or
marketer of the brine, or the user that applies it must prepare the application for a case-
specific Beneficial Use Determination (BUD). If the user is the BUD holder, then should
there be a parallel set of requirements that suppliers comply with prohibitions and
provide required data? If the supplier or producer is the BUD holder, then should it not
be an obligation of the producer/supplier to pass the BUD conditions and restrictions on
to users?

Response: This paragraph identifies the person or entity spreading the brine as the
BUD holder, though any entity acting on behalf of this person or entity can prepare the
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BUD petition. The BUD holder is typically required to inform all employees or
contractors of the BUD and its conditions. The BUD holder can make its own
arrangements with suppliers, as needed, to ensure quality of the brine delivered,
including meeting BUD criteria. The BUD holder is responsible for ensuring compliance
with the BUD conditions and ensuring reporting is made to the Department.

360.12(f)(2)

Comment: Why is reporting required only annually, not monthly as required in some
other jurisdictions? It is recommended that the Department require an analysis of a
representative sample of the brine, obtained at the point of use, be tested at least semi-
annually and included in the results in the March 31st annual report.

Response: The Department has determined annual sampling and reporting as detailed
in this subdivision is sufficient and is capable of investigating problems or concerns in
the interim.

Part 360.12(f)(2)(vi)

Comment: In the first sentence of §360.12(f)(2)(vi), the wording specifying the sampling
location should be changed to read “which will be representative of the brine at a
proposed point of use” since this information is appearing in a petition for an as-yet
unapproved beneficial use.

Response: The existing language adequately conveyed that the proposed use was not
allowed until actually approved by the Department. Nevertheless, the wording change
has been made.

360.12(f)(2)(v)

Comment: The previously proposed Part 360.12(f)(2)(v) would have required all BUD
holders to describe “the system used at the well location(s) to remove and minimize any
oil or gas residue.” In contrast, the modified proposal would allow operators to identify
“any system used.” In the latter proposal, there is no guarantee that the applicant will
identify a separator system. The Department should revert to the original language
making it clear that such a system must be used. We note further that this section
should also refer to oil and gas separators at storage sites in addition to the well sites.
To fix these minor gaps, we propose adjusting the language to read: (v) a description of
any the system(s) used at the well and/or storage location(s) to separate brine and
minimize any oil or gas in brine.

Response: The final regulations refers to any system used at the well location(s) to
separate brine and minimize oil and gas in brine.

Part 360.12(f)(3)(i)

Comment: Commenters dispute that New York State currently does not allow
production brine from the Marcellus Shale (as prohibited in the final regulations),
asserting the Marcellus brine is spread illicitly or conventional brines are commingled
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with Marcellus drilling waste. Commenters asked why brine from other shale formations,
such as the Utica Shale, and not called out in the final regulations for restriction or
prohibition.

Response: If spreading of Marcellus Shale production brine is occurring in New York
State, it is happening in contravention of case-specific BUDs granted to date. This final
regulation will assist the Department in enforcement of this prohibition going forward.
The Utica Shale has not been developed to date, and will be evaluated when and if it is
for beneficial use. In general, shale formation production brines are of poor quality for
road treatment use, even if radiological or other constituents of concern were set aside
from consideration.

360.12(f)(3)(i)-(iii)

Comment: The DEC must abandon the Beneficial Use Determination process for the
use of production brine from oil and gas production wells and gas storage facilities to
treat roads. There are no "beneficial" uses for drilling waste, regardless of whether the
wastes are from "conventional" or fracked wells. This waste contains toxic chemicals,
metals, excess salts, and carcinogens like benzene and radioactive material. One of the
salts associated with "formation brine" which could be sprayed on roads and bridges or
released from wastewater treatment plants into our waterways is bromide which when
combined with chlorine from public water supplies creates trihalomethanes, a potent
carcinogen. Brine from gas storage facilities contains similar contaminants. Currently
chemical testing of liquid waste before it goes on roads is minimal, chemical thresholds
are set very high, and restrictions on where spreading can occur are vague and limited.

Response: In this subdivision, the Department has set limitations to ensure use of gas
and oil well production brine and gas storage brine to treat roads, a practice which has
occurred for several decades, will pose minimal impacts to public health and the
environment. The BUD process will require each user of brine to meet criteria, follow
practices required in the final regulations, and report to the Department, as opposed to
not regulating this practice at all or attempting to ban it altogether. Road treatment is a
critical safety issue for small, rural municipalities in winter and an air quality and road
integrity issue in the summer. The “excess salts” naturally occurring in these brines are
an effective substitute for purchased rock salt or calcium chloride, and NYSDOT has
developed protocols for salt use for de-icing to minimize runoff impact to soils and
waterways. The ionic form of halogens in natural brines is inert and does not form
trihalomethane compounds. Other constituents in brines can pose concern but the
Department’s approach is to limit their concentrations at the point of use.

360.12(f)(3)(iii)
Comment: The proposed Part 360.12(f)(3)(iii) also applies only to the well site, but
should apply to both well and storage sites, whether single or multiple.

Response: The Department has retained this requirement only for well sites.
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360.12(f)(3)(iv)

Comment: NYSDEC states without justification that a 50-foot buffer would be
“adequately protective given other provisions to limit the quantity of brine spread.” It is
NYSDEC'’s duty under state law to protect water quality in all of the state’s waters.
Buffers of 100 feet from water bodies are common for nearly every industrial activity in
New York. For instance, state freshwater wetlands are protected by a 100-foot buffer in
which “discharging [of] sewage treatment effluent or other liquid wastes into or so as to
drain into a freshwater wetland” is regulated. There is no justification for employing a
shorter buffer to allow spraying of highly toxic chemicals. and the response to previous
comments on the 50 foot setback elevates the value of roads over wetlands and water
bodies.

Response: The Department has retained the 50-foot buffer in recognition that brine
use of necessity takes place on roads that pass near or over bodies of water.
Limitations on methods and quantity of brine used on road surfaces are intended to
minimize runoff of brine, and the proposed conditions on production brine use in the
final regulations are appropriately tailored to allow the beneficial use of brine while
minimizing potential impacts. Use of conventional de-icing or dust control agents is
fraught with the same or greater concern to minimize runoff and impact of the chemicals
on waterways (examples include elevated phosphorus present in some organic
enhancers such as brewery waste or beet juice mixed with de-icing salts). To the extent
the commenter suggests the use of excess salt for de-icing and dust control is the
equivalent of discharging sewage treatment effluent into a wetland, the comment is
noted. Available data indicates that statements such as these are without a factual
basis.

360.12(f)(3)(viii)

Comment: The adjustments to this section are important changes, given that the
constituents of oil and gas wastes vary by well and over time. In order to be perfectly
clear, and for the sake of consistency, proposed Part 360.12(f)(3)(viii) should specify
that annual samples should also be obtained at a point of use.

Response: The requirement specifies that the samples must be representative. The
provision has been revised to include that analysis includes prior to use.

360.12(f)(3)(ix)

Comment: Commenters asked for more detailed information to be included in annual
reporting. Others expressed concern that the Department is overly reliant on the
petitions and reports submitted and is not able to verify the information or identify non-
compliance.

Response: The Department has determined reporting requirements in the final
regulations are sufficiently detailed. If BUD holders want to make any change to the
information submitted in the initial petition (for example, to add additional roads for
treatment), the holders must request the Department specifically modify the BUD with
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these changes. The Department relies in every program on reporting as a tool, but not
the only tool, for tracking compliance. Enforcement related to the Waste Transporter
program has helped ensure compliance with brine use BUDs.

360.12(f)(3)(i)

Comment: The prohibition against use of production brine from the Marcellus Shale
has no sound technical justification and is arbitrary. Furthermore, it will burden interstate
commerce by preventing the use of production brine from other states in New York, a
probable violation of the U.S Constitution Commerce Clause.

Response: The Department has technical justification for its prohibition on Marcellus
Shale brine and no direct intention to prohibit material from other states; conventional
well brine from other states is not prohibited. There is therefore no preference to
products placed in commerce based on the state in which a product originates.
Marcellus Shale brine is known to contain naturally occurring radiological constituents,
and is of poor quality for road treatment use due to the presence of excessive, non-
beneficial mineral constituents.

360.12(f)(3)
Comment: Specific application rates must be defined for spreading oil and gas storage
brine on roadways.

Response: The Department will not specify application rates in the final regulations,
since these will vary depending on the width of road and other factors. Rather, the
Department has specified other application practices for dust control and that de-icing
use be consistent with NYSDOT practices.

Part 360.12(f)(3)(ii)

Comment: We continue to be concerned regarding the Department’s use of the term
“plugging fluids” in this rule and which has not been included in 360.2(b) Definitions.
The term “plugging fluids” is not in common use within the oil and gas industry, and will
be subject to varying, and potentially inappropriate, interpretations if left undefined.
Also, any regulatory requirements specific to drilling fluids, flowback water (which is
defined at § 360.2(b)(89) as separate from production brine), and plugging fluids should
not be hidden within a regulatory section where both the Title and Applicability
statement indicate that it addresses only gas storage brine and production brine.

Response: The Department agrees that the use of plugging fluids is not appropriate
since there are no produced fluids associated with the plugging process. It is also
impractical to imply that once a well is plugged there will be any associated fluids
produced by a well that would either exist or be available for beneficial use. Therefore,
the reference to plugging fluids was removed in the revised regulations.

Part 360.12()(3)(iii)
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Comment: The Criteria specified for Barium of < 1.0 mg/l is unnecessarily and
inappropriately low, particularly given that Calcium, Sodium, and Chloride will be >
20,000 mgl/l, > 40,000 mg/l, and > 80,000 mg/I respectively. The commenter
recommends that the Barium Criteria be increased to at least 350 mg/l, which would be
consistent with the soil clean-up concentrations in §375-6.8 for both Unrestricted and
Residential use, and also consistent with §360.12(d)(3)(vi) for use of materials on land.
The regulatory requirements specified throughout §360.12(f) to ensure safe and
environmentally sound handling and management of brine based on other constituents
are more than adequate to ensure Barium concentrations well above the proposed 1.0
mg/l are also properly managed. As a comparator, even the EPA hazardous waste
determination threshold for barium is 100 mg/L as identified by the Toxicity
Characteristic Leaching Procedure (TCLP).

Response: The Department has based the barium limit on modeling of potential impact
of barium to surface and groundwater near roads. Barium migration to surface and
groundwater is limited due to potential human health impacts from drinking water with
barium present.

Part 360.12(f)(3)(iii)-(xi)

Comment: As currently drafted, §360.12(f)(3) contains two subparagraphs numbered
“(iii),” which appears to be an inadvertent duplication. The second paragraph (iii) should
be renumbered (iv), and the following paragraphs similarly renumbered in sequence.

Response: This numbering has been corrected in the final regulations.

Part 360.12(f)(3)(x)

Comment: Paragraph §360.12(f)(3)(x) [which reads “The Department will determine in
writing, on a case-specific basis, whether the petition constitutes a beneficial use, based
on requirements described in this section and subdivision 360.12(d) of this Part”] should
be removed from §360.12(f)(3), which deals with “conditions for brine use,” and should
be moved to § 360.12(f)(2) dealing with petitions, as paragraph § 360.12(f)(2)(viii). This
paragraph deals with the petition process and the Department’s determination regarding
the petition, and does not address any conditions of brine use, so it would be more
appropriately located in § 360.12(f)(2) dealing with petitions rather than in § 360.12(f)(3)
which addresses conditions of use.

Response: The Department agrees and has made this change.
360.13 Special requirements for pre-determined beneficial use of fill material
360.13 General

Comment: This has been expanded on to the point that it is a brand new regulation,
not a revised version of the historic fill section.
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Response: The Department acknowledges having made significant changes to this
section, in response to concerns expressed during the comment period for the March
2016 Proposed Part 360. These concerns went beyond management of historic fill to
concerns about the transfer and reuse of soils of all types. Finding “historic fill” to be too
narrow a definition and designation of material of concern, the Department has removed
“historic fill” from 360.2 and replaced it with “Fill Material”, with further types of material
(General, Restricted-Use and Limited-Use Fill) and consolidated all pre-determined
beneficial uses of soil and other material as fill into the current Section 360.13. It must
be emphasized that this section expands on self-implementing, pre-determined reuse of
soil and fill material and does not prohibit soil reuse with a case-specific beneficial use
determination pursuant to 360.12(d).

360.13 General

Comment: Commenters frequently asked for clarification of requirements in this
section, or that the Department would reword or add wording to various requirements to
emphasize their applicability to certain materials or activities.

Response: The Department, where noted below, has reworded conflicting or unclear
requirements in this section. However, wording has not been added where the
Department has deemed requirements to be clear and in fact, commenters themselves
could state specific requirements or exclusions. Another clarification that was frequently
requested is that criteria and protocols apply in this section only to self-implementing,
pre-determined beneficial uses of fill material. Persons who manage soils can always
petition for case-specific BUD pursuant to 360.12(d) for unique circumstances such as
materials that cannot meet criteria, or when a reduced number of samples is requested.
As an alternative to characterization and reuse pursuant to this section, entities can
direct soil to a facility authorized by the Department.

360.13 General

Comment: This section should be renamed and revised to clarify that the proposed
uses described in the section constitute predetermined BUDs and that they do not
preclude case-specific BUDs.

Response: Agreed. The title of section 360.13 and the applicability have been
reworded.

360.13 General

Comment: Regulation of the excavation and movement of soil under Solid Waste
regulations is duplicative of Department SPDES regulation of stormwater discharges
from construction activity — and they are unnecessary.

Response: Stormwater discharge regulations are different than regulations governing

the movement of soil within and from excavation activities. Stormwater regulations are
meant to control the impact of precipitation and runoff from construction sites. Fill
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material regulations under Part 360 are needed to control the movement of soil that may
contain chemical or physical contaminants.

360.13 General
Comment: This section is over-reaching and attempts to establish jurisdiction over
materials DEC has not regulated before, especially clean soils.

Response: Section 360.13 provides pre-determined beneficial use criteria for fill
material. Section 360.13 does not regulate fill sent to processing facilities and does not
regulate clean soils generated in New York State but outside New York City. The
section was developed to address a limited universe of potentially problematic fill
material.

360.13 General

Comment: The Department undermines its authority by trying to make the fill
approvals self-implementing; this will not stop “bad actors” from misusing contaminated
soils as fill, but rather adds a burden to law-abiding contractors that will especially hurt
upstate contractors and small-businesses. The cost impact of these new fill regulations
is not adequately evaluated in the support documents for the Proposed Part 360. Cost
impacts have not been planned in consideration of the burden of complying with fill
management requirements from other jurisdictions (local, state and federal).

Response: The handling of soils assumed to be uncontaminated has always been self-
implementing, it has usually been up to the contractor to make the call that testing and
special handling were required. It has been, and will continue to be, the Department’s
responsibility to enforce the regulations and keep bad actors from misusing
contaminated soils as fill. Regarding upstate contractors, the regulations only affects
those fills that qualify as limited-use or restricted-use.

360.13 General
Comment: If downstate fill management is the problem, why apply this proposed
regulation statewide rather than targeting downstate?

Response: Problems with fill material management in New York City, on Long Island
and in the lower Hudson Valley, did drive the development of regulations in this section,
but fill material can presents problems everywhere in New York State, especially in
upstate areas near cities and current or former industrial centers. Brownfields and
Superfund regulations address some, but not all, potentially contaminated fill upstate
that may be relocated to inappropriate sites.

360.13 General

Comment: The Department is not staffed or prepared to process the notifications and
other paperwork that will be created by this regulation.
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Response: The Department has reviewed its resources and is prepared to administer
these regulations and to enforce compliance.

360.13 General
Comment: Can road maintenance and reconstruction be exempted from these
regulations?

Response: This section only applies to fill material that would be brought directly to a
road project or fill generated by the road project that it used directly on another site. It
does not govern concrete or asphalt generated during the road work. Material that
remains on-site at the road project is provided an exemption. The regulation of fill
material received or leaving the road project is dependent on the quality of the fill and
where it is generated, as outlined in the section.

360.13 General and 360.2(b)(102)

Comment: “Fill material” is defined in 360.2, but not General Fill, Restricted-Use Fill or
Limited-Use Fill. These terms therefore are unclear. Does General Fill apply to any
material that is not subject to characterization? To what extent do these categories
apply to fill used on the same site?

Response: Definitions have been added to 360.2(b) for the three types of fill. It is
correct that any material generated outside of the City of New York that is not required
to be sampled and analyzed can be used without restriction. An exemption is included
for on-site use anywhere in New York State.

360.13(a)

Comment: This regulation tries to enforce Part 364 requirements on BUD provisions
for some types of fill material by moving the point of solid waste cessation beyond the
point at which the materials have been transported. Although the provisions may be
acceptable, compliance with Part 364 is more appropriately addressed in Part 364, and
the burden of complying transportation requirements should be on Part 364
transporters, rather than broadly on any regulated entity that obtains a BUD.

Response: Fill materials which require any kind of tracking should be the responsibility
of the BUD holder, whether the generator or the recipient, as well as the transporter.
Hence the applicable fill types do not cease being regulated as solid waste until they
reach an appropriate place of use.

360.13(a)

Comment: Is fill material also considered a construction & demolition debris? Can fill
material be managed at the C&D debris processing facility or does this section only
intend direct haul of fill material?

Response: Fill material, though having its own definition, does constitute a component
of C&D debris as defined in 360.2(b). Fill material management facilities are included in
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Subpart 361-5, C&D Debris Handling and Recovery Facilities. Yes, fill material can be
managed at a 361-5 authorized facility. The requirements in Section 360.13 apply only
to direct transportation of fill material to end-use sites.

360.13(a)

Comment: Many permitted mine sites in New York have conditions within their mine
permits or, other written approvals, to import clean RUCARBS into their mines for use
as backfill for reclamation. This section appears to only apply to fill generated by an
excavation activity as opposed to clean RUCARBS being imported to a site and reused
as reclamation backfill. It is unclear, however, whether mine sites will be allowed to
continue to import clean RUCARBS for use in reclamation. Also, it is not clear as to
whether mine reclamation will be allowed under the "Beneficial Use of Fill Material"
provisions of this section. The regulations should specifically clarify the "exemption" for
the beneficial use of clean RUCARBS for mine reclamation and what, if any, specific
requirements apply.

Response: Requirements of this section will apply only to entities who wish to place fill
material directly transported from an excavation. Recognizable concrete, masonry
products, brick and rock importation to mines, or aggregate or residue from processing
of these materials, are addressed in Section 360.12 and in Subpart 363-2.

360.13(a)

Comment: This subdivision should clarify whether these regulations will apply to fill
material originating from out of state. One commenter expressed concern that
contractors generating fill material in surrounding states or provinces with more
stringent testing or use requirements might take advantage of New York’s pre-
determined beneficial use requirements to import fill material without having performed
characterization, if required, at the point of generation. Another commenter expressed
concern the rules could be used to allow importation of drill cuttings or other soil-like
waste from oil and gas development.

Response: Fill material excavated from outside the New York City that a generator
intends to reuse in the State may be reused by complying with the pre-determined
beneficial use determination provided in section 360.13. The revised regulations make a
distinction between fill material generated in New York City and outside of New York
City based on the history of fill material composition in urban soils but does not
distinguish between fill material excavated in or out of State. Therefore, fill material
generated out-of-state would fall into the same classification as fill material generated
outside of New York City should a generator intend to reuse fill material in State. The fill
material would be subject to the same criteria in 360.13 as material generated in the
State from the pre-determined beneficial uses allowed pursuant to this section. The
notification requirement in 360.13(j) for New York City includes imported material and
will help to alert the Department of material from out-of-state sent to the City. Drill
cuttings from oil and gas development are not fill material pursuant to the definition of fill
material, but rather are Drilling and Production Waste as defined in subdivision
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360.2(b), and hence are not allowed as fill under these predetermined uses. For both
out-of-state fill material and for drill cuttings to be used in New York State as fill, these
materials would require case-specific BUDs pursuant to subdivision 360.12(d).

360.13(a)

Comment: The New York City Clean Soil Bank and other successful soil reuse
programs should be exempted from 360.13 requirements, some of which conflict with
these programs and would hinder them, for example that materials do not cease being
solid wastes until placement.

Response: Although the final regulations do not include an exemption for soil reuse
programs, case-specific BUDs and MOUs can be developed with municipal entities who
have soil management programs.

360.13(a)

Comment: The commenter applauds the Department establishing that clean soil
ceases to be regulated as solid waste upon documenting that it is clean at the point of
generation — but why is this waste exclusion not fully extended to soils generated within
New York City? This discrimination is legally untenable.

Response: The Department has observed that many incidents of illegal fill disposal
arise from materials originating in New York City, for this reason additional sampling,
transport and notification requirements have been imposed on materials generated
there.

360.13(b)

Comment: Can the meaning/intent of “on-site” be extended to all property owned by or
under control of a utility company, similar to the meaning of the on-site exemptions in
360.14(b)(1)? The commenter requests clarification that control includes control of
property by virtue of the utility’s franchise agreement with a municipality that authorizes
the utility’s presence within the right-of-way.

Response: The definition of “on-site” cannot be altered from its definition in
360.2(b)(184) [now 360.2(b)(183)] as requested by the commenter, but entities such as
a utility company could petition for case-specific BUDs for projects, or broader uses of
materials, that do not conform to the restrictions of this or other predetermined
beneficial uses in 360.13. The revised definition, which has not been modified in the
final regulation, does however consider noncontiguous properties connected by a right-
of-way to be “on-site.”

360.13(b)

Comment: For determining use of fill material on the same site, can “similar”
characteristics be determined using professional judgment that includes knowledge of
prior site history of contamination, presence or absence of odors or visual signs of
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contamination? If there is no evidence of contamination, is the fill material suitable for
use on-site without testing?

Response: Yes, the expectation is for generators to use professional judgment in
determining what constitutes similar characteristics. The commenter is also correct that
no testing is necessary if excavated fill will be reused on-site.

360.13(b)

Comment: To require characterization pursuant to 360.13(c) into categories of
Restricted-Use or Limited-Use Fill and especially comparison of “chemical
characteristics” seems to run counter to the intent of this subdivision to exempt the
activity of fill material relocation within the same site.

Response: The Department agrees that, as written, the revised regulations did not
make clear whether fill intended to be reused on-site must be tested before placement.
In response to this comment, this subdivision has been modified to more clearly reflect
the intent to allow visually contaminated material on the same site in areas of similar-
appearing material while avoiding impacts to public health and the environment.

360.13(b)

Comment: This definition seems to contradict the definition of "fill material" under
360.2(b)(109); specifically, if one is reusing material on-site, then how can it be "excess
to the needs of" the project? If it is not "excess," then it cannot be "fill material" under
360.2(b)(109) and, presumably, is unregulated.

Response: The Department agrees this discrepancy exists and has removed the
phrase “excess to the needs of the project” from the definition of fill material in
360.2(b)(109). The intent in subdivision 360.13(b) is to confirm that materials moved
within the boundaries of a project site are not subject to Department regulation while
noting limits to this exemption.

360.13(b)

Comment: Regarding “similar physical characteristics” and “similar chemical
characteristics”, these terms seem to be used interchangeably in this section, even
though they have very different meanings. We urge NYSDEC to develop a uniform
interpretation of these terms throughout the state so that these provisions can be
understood and consistently implemented by both the regulated community and by
NYSDEC staff. It is also notable that this sub-section will require a different and stricter
standard for onsite reuse of RUF and LUF than is established for reuse on other
properties because Table 2 does not apply the physical and chemical similarity standard
included here.

Response: The requirement for “similar chemical characteristics” has been removed.
“Similar physical characteristics” has not been removed since this similarity can be left
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to the judgment of the site owner or contractor, based on factors such as named in the
second sentence (historical or visual evidence or odors).

360.13(c)
Comment: Is generator knowledge adequate to judge a fill material without laboratory
analysis, even if from an urban site or commercial-use property?

Response: Generator knowledge can determine (for material generated in New York
State but outside the City of New York) whether material has been impacted by a
chemical or petroleum spill or previous use of the site and through observation of
staining or non-soil particles in fill material except for industrial sites and sites with
historical records of contamination. If contamination is known or suspected, laboratory
analysis is required pursuant to determine if the material is General Fill, Restricted-Use
or Limited-Use Fill.

360.13(c)
Comment: Does this rule set characterization responsibility at the point of the site of
reuse, or at the point of generation?

Response: Characterization for use under one of the predetermined fill types (use
categories) is de facto at the point of generation for materials being direct-hauled to a
reuse site. Otherwise, characterization is the responsibility of a fill material processing
facility.

360.13(c)(2)
Comment: If this provision is part of the final regulation, it should clarify whether fill
leaving the state would be subject to this requirement.

Response: This section only applies to material managed in New York State. Material
intended to leave the state is only subject to Part 364, to the extent that a transporter
conducts regulated activities in state.

360.13(c)(2)

Comment: The requirement to characterize more than 10 cubic yards per project in
New York City will present a logistical nightmare for small contractors, and for larger
contractors with many small excavation projects (e.g., utility companies). Work cannot
be held up while materials await laboratory results and characterization into a fill type
before shipment. Staging excavated materials on the site pending characterization may
also result in violation of City work permits. In New York City, excavated materials are
normally immediately transported to a DEC-authorized, City-designated facility.
Excavating the material and moving it to a temporary off-site location for testing is not
an option because the proposed rules specifically require the material to be analyzed
and notification sent to the Department before any material is moved. Can entities such
as utilities be exempted from this regulation? Note that utility companies follow in-
house protocols to evaluate soils for proper processing or disposal before projects start.
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Response: The clarification that this section does not apply to fill material that is
delivered to a processing facility regulated by Subpart 361-5 will alleviate many of the
issues raised. In other cases, compliance with the criteria in the section or petitioning for
a case-specific beneficial use determination are possibilities.

360.13(c)(2)

Comment: Several organizations, public and private, stated they have detailed
protocols for the assessment of materials in planned excavations, such as the
researching of site histories and past spill events, prior to beginning work. These
organizations asked whether the Department would accept these protocols as being
adequate to rule out the need for sampling and analysis (characterization) as required in
360.13(d).

Response: This section only applies to the direct use of fill material as outlined. If
sampling and analysis is required, it must, at a minimum, follow the protocol outlined.

360.12(c)(2)

Comment: Please clarify that a, " ... history of reported spill events," including only
minor spills that did not result in any significant soil contamination (i.e., traffic accidents,
leaking pole transformers, etc.), would not trigger the characterization requirement, per
360.13(c)(2)(i)(b) and (c)(2)(ii)-

Response: The Department’s intent is that spills reported to DEC would be included in
this assessment.

360.13(c)(2)(iii)

Comment: The term “industrial land use” indicates that only current land use is to be
considered. This provision should be expanded to include historical land use and
commercial land use as well as if land was used for chemical or petroleum storage, or
other raw or waste materials were managed or stored on site. This section should also
apply if, during excavation, visual indication of chemical or physical contamination is
discovered.

Response: The provision also includes other indications of contamination as well as
the industrial use of the site so these other actions on the site should be included.

360.13(c)(2)(iv)

Comment: The paragraph needs to be clear as to who can make these determinations.
Is it the NYSDEC's intent to require a qualified environmental professional onsite during
excavation? Do all excavations need to be certified by an environmental professional?

Response: Certification by a QEP is only necessary when sampling is required. The
QEP takes responsibility that all sampling and analyses were done properly.
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360.13(c)(2)(iv)

Comment: Table 2 requires chemical testing, whereas 360.13(c)(2)(iv) makes clear
that chemical testing is only required if there is visual or physical evidence or
contamination. This is contradictory and very problematic when fill is placed into
commerce.

Response: The language in the section was revised to make it clear that not all
material requires sampling and that some fill material does not have restrictions on use.

360.13(c)(3)

Comment: The sampling protocols for material leaving a 361-5 facility need to be
created. The current language instructs a 361-5 facility to collect samples in accordance
with 360.13(d), but this protocol is not workable for a facility where material from
multiple sources will be received and processed in a continuous versus a batch or one-
time manner from a single source.

Response: The sampling and analysis criteria in Subpart 361-5 have been revised for
clarity to address the continuous nature of these facilities.

360.13(c)(3)
Comment: This section should not require characterization of materials before they are
transported to a Department-authorized facility.

Response: The Department did not intend in this paragraph to imply that
characterization is required before transport to an authorized facility. Fill material does
not require characterization before transport to the facility and requirements for
characterization at a facility are addressed in Subpart 361-5.

360.13(d)
Comment: Delay due to lab return results will impact construction schedules especially
if done as work progresses — can pre excavation sampling be used?

Response: Yes, in-situ cores or test pits can be acceptable for characterization
sampling if representative.

360.13(d)

Comment: QEPs are not needed for small scale projects. Less qualified individuals
meeting several other accreditations, or following recognized industry protocols for site
assessments and sampling, could accomplish an adequate level of certification for
many fill management projects.

Response: QEPs are needed for certification of characterization for the predetermined

Fill Types. An entity can request review of soil reuse under a case-specific BUD for
deviation from any requirements in this subdivision.
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360.13(d)

Comment: Sampling should only be for obviously contaminated materials, not for
materials now recycled under current 360. Such materials should be sent directly to a
facility intended for these materials and the facility be tasked with characterization.

Response: Sampling is only required for direct use of fill material under certain
circumstances. Most material currently recycled in the most affected area, New York
City, is currently sent to fill material processing facilities, and would not be required to
be sampled.

360.13(d)
Comment: At what point do “distinctly different materials” need separate
characterization (minimum volume of different material)

Response: This phrase has been deleted. The QEP must ensure that the sampling is
representative.

360.13(d)
Comment: |s DEC approval required for sampling plans?

Response: No. However, please note that this subdivision has been renumbered.

360.13(d), Table 1

Comment: Commenters remarked on the minimum frequency of sampling in Table 1.
One stated the sampling frequency is more stringent than previously accepted
frequency of 0-500 CY, 501-1000 CY which should be continued. Another
recommended the Department set a more stringent frequency, pointing to other states
with stricter protocols, and let a QEP make the determination to reduce the frequency.

Response: No frequency has previously been specified or generally accepted by the
Department for sampling of materials for reuse as suggested by the commenter. Table
1 provides a frequency similar to the Department’s Environmental Remediation program
for imported fill for smaller quantities and reduces this frequency for higher quantities of
fill material. A QEP should require more samples if visually different materials are
observed.

360.13(d)(2)

Comment: NYSDEC should provide the specifics as to when it would require a sieve
analysis because this requirement would increase bid prices significantly. NYSDEC
should also clarify under what circumstances sieve analysis would be “as required by
the Department.” As this provision is in the “chemical testing” section, NYSDEC should
also make clear whether “contamination” in this part refers to non-chemical
contaminants, such as wood.
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Response: The provision has been clarified to state that the volume of physical
contaminants is done by visual observation.

360.13(d)(2)
Comment: Require VOCs for all commercial and industrial sites or if underground
storage tanks are present.

Response: The Department believes the conditions for VOC sampling in this
paragraph (site history, odors or field instrument readings) are sufficient.

360.13(d)(4)

Comment: NYSDEC should clarify whether this request would be a case-specific
petition or, rather, a short version of a petition that would allow reuse without the full
BUD petition.

Response: The request noted here would require a full BUD petition.

360.13(b) & (d)(2)

Comment: These revisions add the requirement for asbestos sampling at sites where
building demolition has occurred. The proposed asbestos content threshold for such
material, to be used as Restricted or Limited Use Fill, is “Non-Detectable.” The test
method for asbestos is not prescribed, and typically asbestos containing materials
(ACM) are regulated for disposal at a 1% concentration. While the regulations regarding
asbestos are extensive, the requirement for a non-detectable concentration may
unnecessarily remove fill material from reuse under this proposed regulation because of
incidental fibers deposited from an off-site or non-demolition related source. There are
numerous potential area sources of asbestos (e.g., such as a historic component of
brake pads), and it is a naturally occurring fiber. Fibers present in materials from these
sources are not generally deemed by regulators to pose an unacceptable risk to human
health and the environment. As a result, significant quantities of potential BUD materials
in urban areas could be disqualified from a beneficial reuse without a corresponding
benefit or the

potential of an unacceptable risk. We recommend that if the provision for asbestos
testing is included it should be a risk-based approach to identify acceptable levels of
asbestos, corresponding to levels established under existing statutes and considering
background concentrations of asbestos observed in urban areas.

Response: Soil with any detection of asbestos is potentially ACM and must be
evaluated by the Department for any beneficial use pursuant to a case-specific BUD.

360.13(d)

Comment: Statistical analysis is allowed for Navigational Dredged Material (NDM) to
demonstrate compliance with SCOs and Protection of Groundwater (PGW) criteria. We
request consideration that a similar statistical approach be allowed for fill material
characterization by the QEP, and provisions to request reduced sampling and analyses.
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Response: Statistical analysis for fill material results may be appropriate, but in
general, too few results will be required or obtained to conduct a statistical analysis.
Since these characterization protocols support a self-implementing, predetermined use,
if an entity wants to deviate from them, case-specific Department review and
determination will be necessary pursuant to 360.12(d).

360.13(e)

Comment: Comments recommended additional restrictions on fill material reuse, such
as limiting use to a designated distance from the generation point; pre-designated
zones on maps where various types of fill are allowed or prohibited; and best
management practices such as erosion controls, buffers around water bodies or water-
supply wells.

Response: The Department considered limiting haul distance, but distance is less a
factor in fill movement, and discouraging misuse, than haul cost. Many best
management practices mentioned by commenters are covered in other Department
regulations such as for stormwater control and wetlands protection.

360.13(e), Table 2
Comment: Does General Fill always require testing?

Response: No - only in circumstances outlined in this section. The language of the
section has been clarified to eliminate confusion concerning what activities are covered.

360.13(e), Table 2

Comment: The Department should clarify in Table 2 that, when the BaP Equivalent is
utilized, the criteria found in Part 375-6.S(b) for the individual PAHs that are used in the
calculation are inapplicable. As currently drafted, it is unclear to a regulated individual
whether or not the materials must meet BaP Equivalents, in addition to unmodified Part
375-6.8(b) criteria for individual PAHSs.

Response: The criteria for Restricted-Use Fill and Limited-Use Fill have been
reworded to clarify when General Fill criteria can be exceeded for applicable
parameters. Individual Protection of Groundwater SCOs must still be met for PAHSs for
Restricted-Fill use in Nassau and Suffolk counties.

360.13(e), Table 2, footnote

Comment: This section should be revised to allow use of restricted-use and limited-use
fill greater than 30 days after arrival at the project site subject to DEC approval (i.e., add
the following to the end of the provision: "unless DEC approves of use later than 30
days after arrival at the project site"). To ensure that material is eventually used, DEC
can then require the prospective user to purchase of a bond.
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Response: The Department believes the 30-day deadline to place these materials in
their final location of use is not unreasonable. Deviation from this timeframe can be
approved through a case-specific BUD for the project, with justification.

360.13(e), Table 2

Comment: General fill can't be used on undeveloped land or agricultural crop land?
Does this mean a landowner can't take material to smooth over bad spots in his
property so that he could develop it? Or that a farmer can't take suitable material to fill in
low spots in a field? There aren't very many locations where it's possible to get rid of
material that don't fall in to one of those two categories? And what is a landowner wants
to create a level spot for future development? Forcing them to purchase gravel is
excessive and cost prohibitive, and would cause increases in the cost of gravel for
those people that truly need it, such as for roads, buildings and parking lots.

Response: The restrictions apply to material that is required to be sampled and
qualifies as General Fill. Material that does not have to sampled is not subject to the use
restrictions mentioned. If a landowner does wish to accept a material meeting General
Fill criteria, the landowner could petition for a case-specific BUD.

360.13(e), Table 2
Comment: These PAH criteria should await EPA’s proposed changes to toxicity
factors for PAHSs.

Response: Comment noted; as changes to soil cleanup objectives are promulgated,
these will be incorporated into this section.

360.13(e), Table 2
Comment: Why must materials in Nassau and Suffolk Counties meet Part 375
Protection of Groundwater SCOs?

Response: This requirement is based on the restriction of waste disposal in these
counties in the Long Island Landfill Law (ECL 27-0704) and the Department’s
interpretation that attaining the Protection of Groundwater SCO will fulfill the definition of
“inert material as determined by the Commissioner”.

360.13(e), Table 2

Comment: The requirement that Restricted-Use and Limited-Use Fill be placed above
water table should be amended to exempt material intended for use in structural
resiliency projects on the coastline. Otherwise, this rule would stifle post-Sandy coastal
resiliency projects and similar climate change adaptation efforts.

Response: A case-specific BUD could be developed, if necessary, to allow this
specialized beneficial use of Restricted-Use and Limited-Use Fill. However, the
restriction to above the seasonal high water table is not intended to mean material
cannot be placed in a flood zone, or below a flood elevation.
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360.13(e), Table 2

Comment: The criteria for all three types of fill in this table conflict with the objective of
preventing water quality impacts in the New York City Watershed. The 6 NYCRR Part
375 soil cleanup objectives are higher than natural background in the watershed and
soils allowed under these rules will introduce contamination to less-contaminated areas.
One of the most basic principles of environmental protection is “anti-degradation.” If
land and water are clean, they should remain so and regulations should be designed to
ensure that outcome. Unfortunately, the proposed beneficial uses of fill material,
however well-intentioned, do the opposite; they encourage the export of contaminated
fill material excavated in the New York City metropolitan area and disposal of it in the
relatively pristine New York City Watershed.

Furthermore, the allowance for up to 40% non-soil material and up to 100% non-soil
material in Restricted-Use Fill and Limited-Use Fill, respectively, could result in releases
from materials such as gypsum wallboard or coal combustion ash. These rules conflict
with NYC DEP regulations for placement of construction and demolition debris in the
Watershed, and also conflict with State Public Health Law.

Response: Beneficial use determinations made pursuant to 360.13 are intended to
address the suitability of reusing material that would otherwise be regulated as a solid
waste. BUDs granted by the Department do not provide the BUD holder with any right to
violate any other state, federal or local laws or regulations. Therefore, enforcement of
the Public Health Law or NYC DEP regulations should not be impeded or affected by
determinations made pursuant to 360.13. As to the concern raised in the comment
about non-soil materials, the definition of fill material in 360.2(b) indicates the fill
material is soil and similar material. Wallboard is not similar to soil. Nevertheless, to
make this more clear, the Department has added the term “inert” to “non-soil material”
with an explanatory footnote noting potentially reactive (though non-putrescible)
materials such as gypsum wallboard will be excluded. With regard to SCO criteria for
General Fill: Anti-degradation is one principle of beneficial use of a material on the
land, but so is similarity to commercially-available, non-waste products. The Department
acknowledges the General Fill criteria will often exceed local background for soils, but
they reflect maximum concentrations of constituents in typical construction fill that is
presently regarded as uncontaminated. Furthermore, these criteria are protective of
public health and groundwater quality, when these materials are used as specified in
Table 2.

360.13(e), Table 2

Comment: Examples or better description of what constitutes acceptable “non-
putrescible, non-soil material” are needed. Do these materials fit into the definition of fill
material in 360-2(b)(109) for “soil and similar material”?

Response: The term “inert” has been added to “non-putrescible, non-soil material”.
“Inert” is not identical to “inert material” as defined in 360.2(b) but is explained in the
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added footnote. For purposes of fill material, materials “similar” to soil will exhibit
geotechnical or engineering properties when put in place that are adequate for the
needs of a project. They will be durable, incompressible, non-degradable materials.

360.13(e), Table 2

Comment: Many commenters objected to use of the 6 NYCRR 375-6 soil cleanup
objectives in this proposed regulation as being too stringent or not stringent enough,
and fundamentally being inappropriate as they are cleanup standards, not reuse criteria.

Response: No soil criteria exist for beneficial use of soils in New York State.
Therefore, at present, the determination of whether soil is uncontaminated is largely left
to the discretion of the generator. The Part 375 criteria, while developed for the
Superfund and Brownfields cleanup programs, are intended to be protective of public
health in various land-use scenarios or protective of groundwater when materials are
placed above the seasonal high water table. Unrestricted-Use SCOs, while based on
rural background statewide, would frequently prohibit reuse of materials that are now
commonly reused on construction sites as uncontaminated fill, including many native
soils that exceed Rural State Background. With the restrictions included in the
predetermined BUDs of Section 360.13, the Department believes the SCOs are
protective of public health and the environment while allowing reuse of fill on
construction projects.

360.13(e), Table 2

Comment: Allowable non-soil constituents in general fill should include masonry,
concrete, and other materials traditionally considered “exempt” C&D debris. At least a
de minimus allowance should be stated in criteria for General Fill.

Response: Masonry and concrete typically included in excavated soils are typically not
recognizable, and should be sampled for beneficial use. Masonry and concrete that are
recognizable have their own pre-determined BUD for use as aggregate in 360.12(c)(3).

360.13(e) Table 2

Comment: Commenters remarked the 40 percent limit for Restricted-Use Fill non-saoil
content appears arbitrary and without technical basis. Some objected that a value of 10
to 20 percent is more consistent with mapped urban (“historic”) mixtures of ash and soil.
Others asked why the percentage could not be higher, provided the non-soil content
was inert and analytical results met chemical criteria. Still others requested a by-weight
basis as being easier to measure than a by-volume basis. Others asked if the
percentage applies across an entire site or must pockets of higher-percentage material
be addressed separately?

Response: The 40 percent limit for inert, non-putrescible non-soil material is the basis
for this self-implementing fill use determination. Ten to 20 percent are typically used as
the minimum to indicate human involvement. Forty percent recognizes that human

impact is acceptable but larger percentages may limit the engineering properties of the
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fill for the uses specified for restricted-use fill. Entities can request use of materials of
differing characteristics under a case-specific BUD (360.12(d)). A volumetric basis
addresses non-soil contaminants of low density.

360.13(e), Table 2
Comment: “Transportation Corridor” should be defined.

Response: A definition of this term has been added to 360.2(b).

360.13(e) Table 2 and 360.13(h)

Comment: Table 2 provides detail on how fill may be re-used and paragraph 13(h)
requires entities to maintain records for at least 3 years; however, in the case of limited-
use fill, it appears that fill material meeting the Part 375 SCO metals criteria for
Commercial Use may be utilized under any foundation and/or pavement regardless of
zoning. NYSDEC should identify the protective measures it will institute for fill placed in
areas zoned residential, such as a deed notice be required for fill movement/handling if
a structure or paved area is redeveloped, renovated or modified.

Response: Placement of Limited-Use Fill is only allowed on projects with a local
building permit or municipal authorization. A deed notice can be required by the
municipality, if appropriate.

Comment: The restriction on placement of General Fill on “undeveloped land” will
hamper its use on vacant undeveloped properties in New York City through the NYC
Clean Soil Bank or other programs.

Response: A definition of undeveloped land has been added to 360.2(b) for clarity.

360.13(e) Table 2
Comment: Laboratory reporting limits present problems when they exceed criteria.

Response: The Department agrees, but points out the QEP’s role will be to interpret
unclear findings of fill characterization.

360.13(e) Table 2
Comment: Native material can exceed General Fill criteria.

Response: The Department acknowledges this concern. General Fill criteria are above
Rural State Background as defined in Part 375, so this problem should be limited. If it
occurs, the Department will review a case-specific BUD petition for this material.

360.13(e) Table 2

Comment: The Fill End Use criteria for Restricted-Use Fill include “or on sites where
in-situ materials exceed . . .” As discussed above, more guidance is needed to make

sure that the intent of this regulation is properly understood and implemented by both
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the private sector and NYSDEC and that NYSDEC implements this provision equally in
different parts of the state (or defines how this will be implemented differently).

Response: Taking place pursuant to this predetermined BUD, the placement of
Restricted-Use Fill will be self-implementing and subject to the judgment of the
generator and recipient.

360.13(e) Table 2

Comment: The new Restricted-Use and Limited-Use Fill categories will provide
materials at low cost or no cost that previously were disposed. This may have
unintended consequences, including allowing out-of-state materials to be imported to
NYS sites, especially 