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EXECUTIVE SUMMARY

The Department of Environmental Conservation is amending 6 NYCRR 617, the statewide
regulations that implement the State Environmental Quality Review Act (SEQRA), Article 8 of the
Environmental Conservation Law. The revisions are aimed at clarifying and streamlining the
regulations and to address issues raised by state and local agencies, the public, project sponsors and
the courts during the last seven years of SEQR implementation.

The Department has not identified any significant adverse environmental impacts from the
proposed amendments. However, DEC has chosen to use a generic environmental impact statement
(EIS) as the means for describing the changes. Through the draft generic EIS which was released for
public comment on May 4, 1994 its associated 79-day formal public comment period and the series of
22 public hearings held at 11 locations across the State and the revised draft generic EIS which was
released on June 12, 1995 and the subject of a 30 day written comment period the DEC has: 1)
discussed the objectives and the rationale for the amendments; 2) presented alternative measures
which were considered; and 3) provided the maximum opportunity for public participation. Nearly 300
written comments on the proposed regulatory changes were submitted for the Department’s
consideration.

The substantive comments which were received during the public comment period were
summarized and a response provided. These responses are found in the final generic EIS grouped
with other comments on the specific area of the regulation that was being discussed.

The revisions on cumulative impacts which were included in the May 4, 1994 proposal have
been deleted from the rulemaking. This particular area generated the most vigorous response from all
parties. Some commentors felt that any deviation from the Court of Appeals decision was improper
while other groups felt that the Department did not go far enough in the effort. Given the disparate
views and the importance of the issue, the Department has decided to establish a interdisciplinary
working group to develop a proposal.

The proposal to expand the use of CNDs to Type | actions and the proposed Type Il actions
dealing with comprehensive planning and adaptive reuse have also been deleted from the rulemaking in
response to public comments. The short and full EAF have been revised to specifically address
potential for impact to CEAs and the entire regulation has been reorganized to follow the conduct of an
environmental review.

The remaining amendments are consistent with the May 4, 1994 proposal with some
modifications due to public comments. These include: scoping amendments to provide more thorough
guidance on what should be in a scope; the additions to the Type Il list of actions; changes in the
critical environmental area (CEA) designation and review requirements to focus more attention on the
review of impacts on a CEA rather than the current focus on procedural requirements; extensive



revisions to the EIS format which allow more flexibility in the format of an EIS and provide that if an
item is not applicable or significant it should not appear in the EIS; procedures for amending and
rescinding negative declarations; amendments related to contents of findings statements and guidance
on when findings can be amended; language clarifying that a lead agency may charge future project
sponsors to recover costs of a generic EIS; and updates to bring the regulations into compliance with
statutory amendments enacted during the past seven years, plain language edits and minor editorial
corrections.

Alternatives to the various proposed amendments are discussed in the sections where
appropriate. Some sections lack a discussion of alternatives, as none, other than the no action
alternative, have been identified.



FINAL GENERIC ENVIRONMENTAL IMPACT STATEMENT

DESCRIPTION OF THE ACTION | Back |

The New York State Department of Environmental Conservation (DEC) is amending the
regulations that implement the State Environmental Quality Review Act (Title 6, New York Code of
Rules and Regulations (6 NYCRR Part 617). The goals of the Department are to streamline and
simplify the SEQR process and to clarify certain provisions of the regulations. These changes will
improve the substance of environmental reviews, make the regulations easier to use and understand
and improve agency administration of the SEQR process by eliminating from review those actions that

do not have a significant adverse impact on the environment, thus, allowing agencies to focus
resources on the actions that have a potential for causing significant adverse environmental impact.

The Department has not identified any significant adverse environmental impacts from the
proposed amendments, however, DEC has chosen to use a generic environmental impact statement
(EIS) as the means for describing these changes. Through the generic EIS, DEC: 1) discusses the
objectives and the rationale for the proposed amendments; 2) presents alternative measures which
have been considered; and 3) provides the maximum opportunity for public participation.

As part of this rulemaking effort, DEC consulted with an advisory committee regarding the
potential amendments. The advisory committee comprised of 30 individuals representing local
government, business, environmental groups, environmental consultants and environmental attorneys
(see Appendix A) was formed in September, 1993. Each individual was then asked to reach out to 4 to
6 other individuals/organizations. Our goal was to broaden the participation beyond the individuals
known to the Department. Comments were accepted from the advisory committee until November
30, 1993. Following the review of the advisory committee comments, a positive declaration that
contained a draft scope of items to be addressed in the draft generic EIS was filed on January 26, 1994
(see Appendix B). The draft scope:

1) provided a summary list of items under consideration for amendment;

2) provided a brief discussion of the objectives and rationale for the major
anticipated amendments, including sections of text for cumulative impact,
scoping, Type Il list and EIS format;

3) incorporated a list of suggestions we had received from others for
consideration; and

4) proposed to revise the organizational structure of the regulations to better
follow the SEQR process and, therefore, make the regulations more "user
friendly".

DEC then conducted a public scoping of the issues to be addressed in the draft generic EIS to
allow for early public participation in the rulemaking process. The draft scope was made available to
the public through mailings, notice in the Environmental Notice Bulletin (ENB) and electronically on
the New York State Office of Rural Affairs® Rural Assistance Information Network (RAIN). A
teleconference to accept comments on, and to answer questions about, the draft scope was held on
February 16, 1994. The teleconference was downlinked by satellite to 26 locations statewide with

Part 617 - Final GEIS 1 September, 1995



approximately 275 people in attendance. A New York City downlink location was not available and,
consequently, we conducted a second scoping session in New York City on February 23, 1994.
Comments on the draft scope were accepted by the Department until February 28, 1994. In addition to
the comments made during the teleconference, we also received more than 80 comment letters on the
draft scope (see Appendix C). The regulations and the accompanying draft generic EIS which
considered the comments we received from both the advisory committee and public scoping processes
were released for public review and comment on May 4, 1994. A 79-day public comment period was
provided. During the comment period, a total of 22 hearings were held at 11 locations across the state
(see Appendix E). At the close of the public comment period over 100 written comment letters had
been submitted for consideration (see Appendix F). The close of the comment period did not end the
Department’s outreach efforts. The Department met with representatives from the environmental
community, the business community and local/state government in an effort to provide these groups
with an opportunity to question the Department regarding the proposed changes and to explain the
nature of their concerns in greater detail.

Based on the review of the substantive comments received and the changes made in the
proposed regulation as a result of those comments, the Department decided to allow for an additional
public review of the revised SEQR regulations. A notice of revised rulemaking was filed with the
Department of State on June 6, 1995 and published in the State Register on June 21, 1995. A 30-day
public review period was provided to allow for review of the sections of the regulation that have been
changed since the May 4, 1994 version of the regulations. The revised draft generic EIS which was
noticed as complete on June 12, 1995 (see Appendix G) in the ENB served as the responsiveness
summary that was required under the State Administrative Procedures Act.

The major proposed change in the revised regulation was the deletion of the language
regarding cumulative impact analysis. This particular area generated the most vigorous response
from all parties. Some commentors felt that any deviation from the Court of Appeals decision was
improper while others felt that the Department did not go far enough in the effort. Given the disparate
views and the importance of the issue, the Department has decided to establish a interdisciplinary
working group to develop a proposal.

The suggested amendment to expand the use CNDs to Type | actions and the proposed Type 1l
actions dealing with comprehensive planning and adaptive reuse were also deleted from the
rulemaking in response to public comments that expressed concern regarding the nature and extent of
these activities. The reorganization of the regulation to follow the conduct of an environmental review
and the changes in the environmental assessment forms (EAFs) are other areas where there were
changes in the proposal. The changes proposed for the EAFs complement the changes regarding the
assessment of impacts on critical environmental areas.

The remaining proposed amendments were consistent with the May 4, 1994 proposal with
some modifications due to public comments. These included: the additions to the Type Il list of
actions; scoping amendments to provide more thorough guidance on what should be in a scope; changes
in the critical environmental area (CEA) designation and review requirements to focus more attention
on the review of impacts on a CEA rather than the current focus on procedural requirements;
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extensive revisions to the EIS format which allow more flexibility in the format of an EIS and provide
that if an item is not applicable or significant it should not appear in the EIS; procedures for amending
and rescinding negative declarations; amendments related to contents of findings statements and
guidance on when findings can be amended; language clarifying that a lead agency may charge future
project sponsors to recover costs of a generic EIS prepared to support a comprehensive plan; and
updates to bring the regulations into compliance with statutory amendments enacted during the past
seven years, plain language edits and minor editorial corrections.

A total of 46 comment letters were received before the close of the comment period on July
21, 1995 (see Appendix H). Based on a review of the substantive comments received during the
course of this rulemaking, the Department has decided to complete the revision of the Part 617
regulations. There have been no substantive changes to the regulations from the revised regulatory
language which was released on June 21, 1995. Minor modifications have been made in response to
public comment. This final generic EIS contains a summary of the comments received from both the
May 1994 and the June 1995 proposals and the Department's response.

ENVIRONMENTAL SETTING | Back |

Enacted into law on August 1, 1975, the State environmental Quality Review Act (SEQRA) is
a process that requires the consideration of environmental factors along with social and economic
considerations in the early planning stages of actions that are directly undertaken, funded or approved

by local, regional or state agencies. By incorporating a systematic interdisciplinary approach to
environmental review in the early planning stages, projects can be modified to avoid adverse impacts.

The primary tool of the SEQR process is the EIS. If it is determined that a proposed action
may have a significant adverse impact on the environment, then a draft EIS is prepared to explore
ways to avoid or minimize impacts and to identify potentially less damaging alternatives.

SEQR is both a procedural and substantive law. In addition to meeting strict procedural
requirements, the law mandates that agencies act on the substantive information produced in the
environmental review. This may result in project modification or even project denial if environmental
concerns are overriding and adequate mitigation of adverse impacts or adequate alternatives are not
available.

A very important aspect of SEQR is its public participation component. There are
opportunities for public participation throughout the SEQR process. This includes scoping of the draft
EIS, conduct of a SEQR hearing on a draft EIS, and the required 30 day public comment period on the
draft EIS. These opportunities allow other agencies and the public to provide input into the review
process, resulting in projects which reflect broad perspectives. It also increases the likelihood that the
project will be consistent with community values.

To accomplish the purposes of SEQR, the law directed the Commissioner of DEC to establish
procedures to guide all agencies in their implementation of the statute. These procedures are found in
Part 617 of the Official Compilation of Codes, Rules and Regulations of the State of New York (6
NYCRR Part 617).
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Part 617 was initially promulgated in 1976. A series of amendments were adopted in order to
reflect the evolving SEQR process. Amendments were made as follows:

1. January 24, 1978 - The Type | and Type Il lists were amended. There were clarifications to
the language and procedures. The amendment identified and provided procedures for "Excluded”
(grandfathered) actions.

2. November 1, 1978 - Procedures were provided for the "Unlisted" category of actions
subject to SEQR. The amendment also totally revised the Type I list of actions likely to require an EIS
so that it could be more easily used by nontechnical agency decision-makers. Also provided was a
practical (model) environmental assessment form (EAF) to assist the lead agency in determining
significance for Type | actions and a model short EAF to assist in determinations for Unlisted actions.

3. December 12, 1978 - A minor revision reinstated one of the Type Il actions that had been
omitted in the November 1, 1978 amendment regarding extension of utility service to certain types of
residential development.

4. October 8, 1982 - Procedures were added within Part 617 to accommodate the provisions of
the Waterfront Revitalization and Coastal Resources Act of 1981, Article 42 of the Executive Law.

5. June 1, 1987 - This was a substantial revision which: 1) added a number of procedural
changes such as scoping, conditioned negative declarations, supplementing draft and final EISs,
rescission of negative declarations, and redesignation of lead agency; 2) clarified what is a reasonable
alternative; 3) added new definitions; and 4) provided guidance on legally sufficient negative
declarations, the substantive nature of SEQR, and the documentation requirements for Unlisted
actions.

The Department routinely conducts SEQR workshops for counties and major organizations.
In addition, DEC staff routinely respond to more than 2,000 inquiries on SEQR annually. From these
interactions the Department has become aware of a number of issues that need to be addressed in Part
617.

REORGANIZATION | Back |

The regulations have been reorganized to follow the steps in the SEQR process. Commentors
thought that if the regulations were reorganized in this fashion it would be easier, as you are working
your way through the process on a particular project, to find the particular provision you need. The

reorganization was not presented with the original proposal for fear it would confuse the substantive
analysis of the amendments. However, the draft generic EIS did contain an outline of the proposed
reorganization.

Comment: The section "Actions Involving a Federal Agency" should follow the *Determining
Significance™ section since it is at that point that the lead agency must decide how to coordinate
its review with a federal agency.

Response: For a great majority of the actions reviewed under SEQR there is no involvement
by federal agencies. Therefore, the section regarding federal agencies was placed at the back
of the regulation because it is rarely used.
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617 REORGANIZATION
617.1 Authority, Intent and Purpose
617.2 Definitions
617.3 General Rules
617.4 Type | Actions
617.5 Type Il Actions
617.6 Initial Review of Actions and Establishing Lead Agency
617.7 Determining Significance
617.8 Scoping
617.9 Preparation and Content of Environmental Impact Statements
617.10 Generic Environmental Impact Statements
617.11 Decision-making and Findings Requirements
617.12 Noticing and Filing
617.13 Fees and Costs
617.14 Individual Agency Procedures
617.15 Actions Involving a Federal Agency
617.16 Confidentiality
617.17 Referenced Material
617.18 Severability
617.19 Effective Date
617.20 Appendices

PROPOSED TEXT AMENDMENTS
The Department is using a flexible EIS format for this final generic EIS. The following

discussion of the proposed amendments to 6 NYCRR Part 617 identifies each substantive change by
section number and may include, as appropriate:

1) an identification of the issue that is the basis for each substantive amendment in the
section;

2) a brief synopsis of the text amendments;

3) a discussion of the implications (purpose/need/benefit) of the proposed amendment;

4) a description of the alternatives which were considered, where applicable. In some

instances there is no discussion of alternatives, as none, other than the no action
alternative, have been identified; and
5) a summary of the substantive comments received and the Department's response.

In order to minimize confusion, references to the existing 1987 regulation and the May,

1994 proposal are clearly noted. All other citations are in reference to the SEQR regulations
which will be effective on January 1, 1996.
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General Comments
Comment: The final EIS should include a detailed discussion of the purpose, public need and
benefits, an explanation of who will benefit from the proposed changes and the impacts from
the changes.
Response: A detailed discussion of the purpose, need, benefits and impacts including an
identification of how the proposed change will benefit the SEQR process and groups/activities
subject to SEQR is included under each change.

Comment: The final EIS should discuss the specific ways this proposal will advance public
involvement.

Response: The requirement that scoping, if conducted, include a public participation
component will increase public involvement. Improvements in the Environmental Notice
Bulletin (ENB) will provide better and more timely notice of actions (see page 87 for more
details on the improvements to the ENB). All of the above changes will advance public
involvement in the SEQR process.

Comment: Many commentors felt that the change from "impact" to "adverse impact" was a
substantive change in the scope of SEQR that was not consistent with Article 8. They noted
that this change was considered during the 1987 revision to SEQR and dismissed by DEC in the
Final Generic EIS For Revisions to 6 NYCRR 617, February 18, 1987, pages 17 & 18 because
"It is clearly not the intent of Article 8 to limit EIS’s to consideration of adverse effects."

Response: This change was considered and dismissed by the Department in 1987 as noted by
the commentors. However, on page 58 of the 1987 generic EIS it is noted that "Experience
with SEQR since 1978 indicates that, in fact, no draft EIS need be prepared unless the action
contains at least one significant adverse effect (Niagara Recycling Inc. v. Town Board of
Niagara, 83 AD2d 335, aff'd 56 NY 2d 859 (1982)). Court cases since the 1982 Niagara
Recycling decision have continued to hold to this standard as the test for an EIS. (see also
comment and response on page 75).

The environmental assessment stage still requires that the lead agency identify all

relevant areas of environmental concern related to an action. If the conclusion following the

completion of the environmental assessment is that none of the identified relevant areas of
environmental concern will have a significant adverse impact on the environment then a
negative declaration can be prepared. If there is a potential for a significant adverse
environmental impact then an EIS or a CND is required. This standard has not been changed
by the revisions.

Nor does this change limit the discussion of beneficial environmental impacts in an
EIS. Project sponsors are still required to identify and discuss the ™... proposed action, its
purpose, public need and benefits, including social and economic considerations"

(617.9(b)(5)(i)).
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Comment: SEQR timeframes should be mandatory and there should be automatic default
provisions provided to allow the review to proceed.

Response: Providing mandatory timeframes and default provisions is outside of the scope of
the Department’s authority (ECL 88 8-0107, 8-0109 (second paragraph)). Those changes
would require legislative action.

Comment: There is a need for objective, third party oversight of the SEQR process. This
third party could be used to: insure timely and proper project review, guide agencies through
the SEQR process, and to insure that decisions of the lead agency are based on appropriate
facts and in accordance with the SEQR regulations.

Response: The Legislature specifically withheld from Article 8 any broad authority for
administrative oversight.

Comment: This rulemaking should have included a Rural Area Flexibility Analysis as
required by Chapter 171 of the Laws of 1994.

Response: This requirement applies to all rules proposed on or after October 12, 1994. Since
the SEQR rulemaking was initiated prior to October 12, 1994 (May, 1994) a Rural Area
Flexibility Analysis is not required.

617.1 AUTHORITY, INTENT AND PURPOSE
No substantive changes

Comment: Environmental Equity - Some commentors requested that this rulemaking address
the "environmental equity" issue which has raised concerns that adverse environmental
impacts are being disproportionately borne by minority and low income communities relative
to the rest of the population.

Response: Clearly, social and neighborhood impacts are addressed in the SEQRA statute and
regulations to the extent they relate to the definition of the environment. One of SEQRA's
purposes is ""to promote efforts which will prevent or eliminate damage to the environment and
enhance human and community resources™ (ECL 88-0101). “Environment" is broadly defined
in the SEQRA statute and regulations to encompass "patterns of population concentration,
distribution, or growth, and existing community or neighborhood character" and, the
regulatory definition of "environment™ includes "human health” (ECL §8-0105(6); Part
617.2(1)).

In addition, the following criteria are considered indicators of significance of an
action: the creation of a material conflict with a community*s officially approved plans;
impairment of the character or quality of existing community or neighborhood character; and,
the creation of a hazard to human health (Part 617.7(c)(1)(iv),(v)&(vii)). Also, the importance
of this criteria is determined in connection with certain factors including the setting for a
project and the number of people affected (Part 617.7(c)(3)(vii)).
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Finally, an EIS must assess the public need and benefits of a project including social
and economic considerations, and must describe the environmental setting (Part
617.9(b)(5)(i)&(ii)). As part of the environmental setting, community character including
demographics and socio-economic information and infrastructure may be discussed in EISs.
In deciding whether to approve a project, social and economic considerations are weighed
against the potential environmental harm in the agency findings.

While SEQR gives lead, involved and interested agencies ample opportunity to raise
and analyze issues with substantial environmental equity implications, the environmental equity
issue, as a whole, has implications beyond SEQR. It concerns issues such as zoning and local
land use planning. The Department believes that environmental equity warrants integrated
policy initiatives by all levels of government and wide consultation with members of
community, civic, environmental and scientific groups.

Comment: Some commentors questioned the authority of the Department to cite broad
statutory power (ECL 883-0301(1)(b) and 3-0301(2)(m)) as bases for adopting Part 617 when a
specific statute (ECL § 8-0113) specifically empowers the Department to act in this area. In
support of their position, commentors cited American Petroleum Institute v. U.S. E.P.A., 52
F.3d 1113, 1119 (D.C. Cir. 1995).

Response: The Department believes that citing general rulemaking power (ECL 8§83-
0301(1)(b) and 3-0301(2)(m)) in conjunction with specific rulemaking authority (ECL § 8-0113)
when such broad authority is not in conflict with the specific statute is appropriate under
fundamental rules of statutory construction, which require that all parts of an act to be read
and construed together (see McKinney's Statutes 897). However, it would not be appropriate
for the Department to rely on general rulemaking authority to override specific statutory
directives of ECL 88-0113. This is the holding in American Petroleum Institute v. U.S.
E.P.A., 52 F.3d 1113. The Department's action here in citing the Article 3 provisions of the
ECL is not controlled by this federal case.

617.2 DEFINITIONS
New definitions are identified and discussed below.

Adaptive reuse
Issue: The SEQR regulations need to be more responsive to the sustainable development objectives
encouraged by Article 8 of the Environmental Conservation Law (ECL).
Revision: None. The proposed definition of adaptive reuse has been deleted from this
rulemaking based on comments received. See also discussion on page 80.

Cumulative Impact

Issue: The existing regulations use the term “cumulative effects" and have required them to be
considered in determining the environmental significance of an action and analyzed in EISs. The
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decision in Long Island Pine Barrens Society v. Planning Bd. of Brookhaven, 80 NY2d 500 (1992)
failed to examine the impacts of a proposed action in the context of impacts from other actions that
may affect the same resources. The focus of analysis should be primarily on the relationship between
the impacts rather than the actions themselves.

Revision: None. The proposed definition of cumulative impact has been deleted from this

rulemaking based on comments received.

Discussion: Articles 3 & 8 of the Environmental Conservation Law state a policy that
encourages harmony with the environment and promotes efforts to prevent or eliminate
environmental damage. In enacting SEQRA, the Legislature recognized the need to
understand our relationship to ecological systems. It also recognized that the capacity of the
environment is limited and that governments must identify critical thresholds and prevent them
from being met and conduct themselves as stewards of the environment for future generations.
These legislative statements form the statutory basis for the requirement to review and address
cumulative impacts in the SEQR process, since assessment of cumulative impacts is an
essential tool in avoiding critical environmental thresholds. That responsibility has been upheld
by the Court of Appeals in several cases.

Alternatives considered: See discussion of amendments to the SEQR criteria for determining

significance at section 617.7 on page 47 and the contents of an EIS at section 617.9 on page 78.

Comment: Several commentors objected to the use of the term "incremental™ as being either
too narrow or confusing or unduly putting emphasis on smaller actions or impacts.

Comment: Several commentors objected to the term “probable future actions" on grounds it
was either too speculative or that it required a greater than 50/50 chance of certainty. Others
objected to language regarding agencies or persons undertaking other actions as being
confusing, either unfair to project sponsors or too restrictive.

Comment: Others generally thought the definition either too overreaching or not inclusive
enough.

Response: The proposed revisions related to the analysis of cumulative impacts have been
deleted from the rulemaking. This particular area generated the most vigorous response from
all parties. Some commentors felt that any deviation from the Court of Appeals decision was
improper while other groups felt that the Department did not go far enough in the effort.

Given the disparate views and the importance of the issue, the Department has decided to
establish a interdisciplinary working group to develop a proposal. The working group will be
comprised of representatives from the business, environmental, legal and local/state
government communities. An outside facilitator will be assigned to this effort. The charge for
this working group will be to develop an approach for the analysis of cumulative impacts under
Article 8 of the ECL. The group will be formed in summer of 1995 with the goal of producing
a product by January 1, 1996. A separate rulemaking would be initiated to incorporate any
proposed changes into Part 617.
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Comment: The Cumulative Impact Working Group must be conducted in a fair and open
manner which is conducive to informed and reasoned decision-making.

Response: The Department agrees with this comment. The Cumulative Impact Working
Group, which will have an independent facilitator, will contain about 20 individuals comprised
of representatives from the business, environmental, legal and local/state government
communities. All meetings of the working group will open to the public.

Impact
Issue: With the deletion of the word "effect” and replacing it with the word "impact™ there is a need
to define impact.

Revision: A definition of the term impact is included in the regulations.

Comment: There is no statutory authority for the change from "effect™ to "impact".
Response: The statute and current Part 617 use the words "effect™ and "impact"
interchangeably. For clarity, the word "impact"” was selected and "impact™ has been defined
to include "effect. This clarification does not change the substance of an environmental
review under SEQR.

Comment: Several commentors were concerned that the change from the word “effect™ to
"impact™ would result in less sensitivity in the environmental assessment stage of the review
and that it would violate the statute.

Response: The word "impact" is defined to mean to have an effect or to change an aspect of
the environment. This does not change the substance of a review conducted under SEQR and
is consistent with the intent of the statute.

Comment: A lack of a definition for the words "significant and "adverse" is a major defect in
the SEQR regulations.
Response: Providing a precise definition for the word significant that would have application
in every location across New York State would not be possible. Significance is determined by
assessing the magnitude and importance of the impact against the existing environmental
conditions. Since the environmental conditions in New York State vary from Montauk to the
Adirondack High Peaks to Manhattan to the Erie and Ontario lake plains it is impossible to
fashion a single standard for significance.

The dictionary definition of the word "adverse" is adequate to cover all situations under
SEQR. The Department has not defined in the SEQR regulations terms which have a common
definition that is not unique to SEQR.

Mitigation
Issue: This definition is included to clarify in plain language this SEQR "term-of-art" used in both the
existing statute and regulation.

Revision: Definition was revised to read "avoid or minimize adverse environmental impacts."
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Comment: Several individuals commented that by placing the word reduce before avoid
(617.2(y) May, 1994 Proposal) the proposed definition emphasized reducing impacts rather
than avoidance. Others stated that the definition should present a hierarchy of mitigation that
should start with avoidance, move to reducing and end with compensation.

Response: The definition was revised to list avoidance as the first level of mitigation. The
Department agrees that compensation or off-site mitigation should be considered only after all
other reasonable methods of avoiding or reducing an impact have been considered.
Compensatory mitigation is discussed in The SEQR Handbook (1992), pages 66 & 67) where
the concept and its use was noted.

Comment: The definition of the word "mitigation™ should track the statutory language and
read " minimize or avoid.” This would assist agencies in meeting the findings requirement
that impacts revealed in the EIS be minimized or avoided.

Response: Agreed. The change has been made. The sequence was reversed in response to
comments received on the May 1994 proposal where it was noted that an agency"s should first
attempt to avoid the impact followed by reducing it.

Comment: Mitigation should mean a way to avoid or reduce significant adverse environmental
impacts.

Response: Even impacts which are not significant can be mitigated by the project sponsor
either in the design of the project or at the direction/request of a lead agency.

Comment: DEC should provide specific guidelines for lead agencies on the subject of
adequate mitigation.
Response: This type of guidance is not appropriate for a regulation. The SEQR Handbook

(1992) contains a discussion of mitigation and provides examples of typical forms of mitigation.
The Department will look at this issue in the next revision of the handbook.

Other amendments to definitions
In addition to the new definitions, the following changes have been made to section 617.2:

1 The definition of Environmental Impact Statement (EIS) has been revised to include
additional guidance and to include supplemental EISs;
The definitions of excluded and exempt actions have been moved to section 617.5 and
placed on the Type Il list; and

The definition of findings has been revised to clarify the purpose and intent of a
findings statement.

Comment: The word transportation should be included in the definition of “environment™ if the
EAFs are removed from the regulations and a separate definition of transportation that
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includes both infrastructure and all modes of travel should be added.
Response: The EAFs will be included in the regulation therefore the word "transportation™
was not included in the definition of the word "environment.” A definition of the word
“transportation™ is not needed. The SEQR regulations do not change the common definition of
the word.

Comment: The definition for the term "residential™ does not recognize condominium and
cooperative developments.
Response: The existing definition clearly would include these as residential developments.

Comment: A clear definition of segmentation is needed.

Response: A definition of segmentation is found in subdivision 617.2(ag) and further discussion
regarding segmentation is contained in subdivision 617.3(g). Additional guidance regarding
segmentation can be found in The SEQR Handbook (1992) pages 21 & 22.

Comment: The definition of Environmental Assessment Forms should define a "full* EAF and
Parts 1,2 & 3 as this terminology is used in paragraph 617.6(a)(2) and is not clearly defined.
Response: The model full and short EAFs are included in the regulation as appendices. The
instructions for completion and use of the forms is clear and this information does not need to
be included in the definition.

Comment: The definition of "action™ should be revised to include regional compacts and
multi-community planning initiatives to consolidate delivery of community services.

Response: The definition of an "action™ is already broad enough to address the situations noted
by the commentor.

Comment: The definition of "agency" should be broadened to include such quasi-governmental
agencies such as the Greenway Conservancy and the New York City Public Development
Corporation.

Response: The definition of "agency" is further defined by the definitions for a "local agency"
and "state agency". The agencies identified in the comment would fall into these categories.

Comment: The definition of "environment™ and "'physical alteration" should include
electromagnetic fields (EMFs). Lawsuits regarding the potential impact of EMFs from
electric distribution lines on real estate values and human health could have been avoided if
EMFs were considered in facility siting and planning.

Response: Including EMFs in these definitions would not address the problem as identified by
the commentor. The impact on real estate values is an economic impact not an environmental
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impact and therefore it is not an issue to be assessed under SEQR. Human health is already
included in the definition of "environment” and impacts on human health from a proposed
project are assessed under SEQR where that impact is determined to be relevant and
significant.

617.3 GENERAL RULES
In this proposal, certain items have been moved from the General Rules section to other more relevant
sections that are more frequently referred to by the public and other language has been transferred to
the general rules section.

1 617.3(c) and (d) which identified activities that do not require SEQR review have been
added to Section 617.5 as Type Il actions.
617.3(e) which stated that a lead agency can waive the requirement for an
environmental assessment form (EAF) has been moved to section 617.6 where the use
of an EAF is discussed.

Comment: The language in subdivision 617.3(a) pertaining to prohibiting a project sponsor
from commencing physical alteration of property until SEQR has been complied with is
without statutory foundation. It could have the effect of imposing a moratorium on ordinary
landowner activities that may take place on a piece of property and may be beyond the
authority of reasonable rulemaking activity. A project sponsor may have reasons unrelated to
the action (e.g. safety concerns) for needing to commence existing building demolition on a site
slated for development. This provision should be eliminated.

Response: Although this entire passage is underlined as new, it is a rewrite of the existing
617.3(a), therefore, it is not a new provision. This provision is intended to prevent vegetation
removal and site grading where such activities are related to an action subject to SEQR but
when the review has not been completed. Additionally, the basis for this provision is the
concept that environmental review must encompass the "whole action™. Part 617.2(b), the
definition of an action includes activities that may affect the environment which logically
encompasses "any physical alteration related to an action.” Since SEQR must be complied
with before undertaking an action, it only makes sense that any physical alteration related to an
action, for which an application has been made, would be prohibited prior to SEQR
compliance. Allowing a project sponsor to proceed with physical alteration of a site during the
conduct of an environmental review under SEQR would severely limit the lead agency's
opportunity to consider the full range of alternatives and mitigation measures. A landowner is
free to use his or her property so long as that use does not constitute part of the action under
agency review. This provision is supported by Federal court decisions construing NEPA to
require that no part of an action subject to NEPA be undertaken before the Federal EIS
process is complete (Maryland Conservation Council, Inc. v. Gilchrist, 808 F. 2d 1039; 4th
Cir. 1986).
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Comment: How does an agency enforce the no physical alteration language found in
paragraph 617.3(a) and what remediation is expected in cases where work is done prior to the
receipt of an application?

Response: This provision would be enforced and remediation imposed based on the underlying
jurisdiction of the agency.

Comment: Since all Type Il actions are not subject to SEQR, subdivision 617.3(a) must
contain an additional exception for all Type Il actions.

Response: The activities which are noted are those which relate to the collection of
information and the conduct of studies in relation to the proposed action. These activities do
not commit the agency to approve the action under review nor do they allow for widespread
disturbance of the site.

Comment: Make the following changes to 617.3(a) "...An involved agency may not issue a
decision on an action [that], if it knows any other involved agency has determined that the
action may have a significant adverse impact on the environment, until a final EIS [and
findings statement have] has been filed by the lead agency...."

Response: The changes as proposed have been adopted except for the proposed elimination of
filing the findings statement. The written findings statement is required before any involved

agency may make a final decision (see subdivision 617.11(c)).

Comment: Language that attempts to clarify segmentation is too broad. Language should be
added to define what constitutes a long range plan. Alternatives should include defining it to
mean only those long range plans of the project sponsor.

Response: The language that was in subdivision 617.3(g) of the May 4, 1994 proposal has been
put back in the criteria for determining significance (617.7(c)(2)(iii)). Additional guidance
regarding segmentation can be found in The SEQR Handbook (1992), pages 21 & 22.

Comment: The definition of an "action™ says that "actions include: agency planning and policy
making activities that may affect the environment and commit the agency to a definite course
of future decisions...". Does this mean that the long range plan referred to in
617.7(c)(2)(iii)(1), (617.3(h) in the May 1994 proposal) are only to those actions that commit
an agency to a definite course of future decisions?

Response: No. The long-range plans referred to in 617.7(c)(2)(iii)(1) could be plans of an
agency or they could be the plans of a project sponsor to develop a particular site in several

phases.

Comment: Amend 617.3(e), May 94 proposal (617.6(b)(3)(iii)) to allow an involved agency to
object to the lead agency's determination of significance or findings regarding an EIS in the
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event the lead agency has not addressed the substantive issues raised by an involved agency.
Response: If an involved agency believes there are potentially significant adverse impacts to
be addressed regarding a project they should contest for lead agency status. Developing a
mechanism to allow an involved agency to challenge a lead agency*s determination of
significance following a coordinated review or findings would require powers similar to that of
the Federal Council on Environmental Quality. Article 8 of the ECL did not provide DEC with
the authority for this kind of administrative oversight.

Comment: Because not every contingency or potential impact can be foreseen, the regulations
should allow involved agencies to raise substantive and significant issues later in the process
and should require the lead agency to specifically address these issues.

Response: Involved agencies and individuals may raise substantive issues to the lead agency at
any time in the process. However, they have the obligation to come forward with information
at the earliest possible time. There are specific opportunities such as during the solicitation of
lead agency, scoping, review of a draft EIS and hearings where the identification of
substantive issues is specifically encouraged. Involved agencies can always address
substantive concerns within their jurisdiction in the issuance of their permit or approval.

Comment: Insert the word "identified™ before the phrase "lead agency" in the last part of
617.3(e), May 94 proposal, (617.6(b)(3)(iii)).

Response: The intent of this provision is that if an agency does exercise "due diligence" in
coordinating the environmental review no subsequent agency may require any additional SEQR
compliance. Inserting the word "identified" would not address agencies that became involved
late in the process after the completion of the environmental review.

Comment: Add local municipal officials to the list of agencies which must be consulted in
617.3(d).
Response: Local municipal officials are considered as representatives of agencies.

Comment: The phrase "due diligence™ should be added to 617.6(c)(3), (94 proposal) as they

relate to the same thing or, as an alternate, incorporate amended 617.3(e) into 617.6(c)(3).
Response: This phrase has been revised and moved to 617.6(b)(3)(iii).

Comment: Do not delete examples in 617.3(h), (94 proposal).
Response: This type of guidance is more appropriately addressed in The SEQR Handbook
(1992), pages 21 & 22 and other guidance documents regarding implementation of these

regulations.

Comment: Amend first sentence of 617.3(i), (94 proposal) to read "Agencies must fully
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carry..."
Response: The requirement to fully implement the requirements is implicit in the existing
language.

Comment: In 617.3(c)(1) does "'negative declaration™ include "conditioned negative
declaration™ as the point of determining completeness?

Response Yes. A CND is a form of a negative declaration. The CND comment period
would run concurrent with the rest of the application similar to the draft EIS.

Comment: In 617.3(e) add "potentially significant adverse™ to modify "impacts."
Response: This language has been adopted.

Comment: Restore the bracketed phrase "[and to identify areas of controversy relating to
environmental issues]" to 617.3(d).
Response: This language has been reinstated.

617.4 TYPE I ACTIONS

Unlisted actions in a critical environmental area not Type 1.
See discussion on 617.14, page 93.

Add Unlisted qualifier to non-agricultural activities
Issue: In the 1987 revisions, DEC clarified that exempt, excluded and Type Il actions cannot be
elevated to Type | status. The change in 1987 was made for actions occurring in a CEA, and for
actions affecting parkland or historic resources. However, the Type | listing for non-agricultural uses
in an agricultural district was not clarified.
Revision: The Type 1 list regarding non-agricultural uses in an agricultural district will be
revised to clearly indicate that only Unlisted actions are elevated to Type | status when the
threshold is triggered.
Discussion: This change is proposed to make the agricultural item consistent with the other
Type | items describing resource areas.

Comment: The regulations should clearly state that the Type | actions contained in this section
represent the minimum list of actions.
Response: The section on Type | actions (Part 617.4) contains many references to the

opportunity for agencies to adopt additional Type | actions, to lower thresholds and to use
previously adopted lists of Type | actions. Additional clarification is not needed.

Comment: The phrase "to be connected (at commencement of habitation)™ needs to be
defined.
Response: The phrase "to be connected at the commencement of habitation to existing

Part 617 - Final GEIS 16 September, 1995



community or public water and sewerage systems' means those facilities must be either in
place or have completed the environmental review/approval process prior to the proposed
action. It does not include projects that have the construction of a package sewage treatment
facility and/or community water system as part of the proposal. This explanation is found in
The SEQR Handbook (1992), page 16.

Comment: The thresholds for numbers of residential units, use of water, physical disturbance
of land and number of vehicles are too high for the locations identified. The threshold would
be better expressed as a percentage increase of existing hookups.

Response: All agencies have the authority to develop their own SEQR procedures and to
reduce the Type | thresholds to a level that they determine is appropriate for their particular
location.

Comment: The phrase "within the district™ should be deleted from 617.4(b)(2). The adoption
of changes in allowable uses affecting 25 or more acres anywhere within the municipal
boundaries should be Type I.

Response: The phrase was added to clarify the provision and is consistent with the present
interpretation of this Type | item. The uses allowed within any zoning district are specific to
that district. Any changes in the list of allowable uses must be evaluated against the specific
land use objectives of the district.

Comment: 617.4(b)(6)(v) is unclear whether the facility with more than 240,000 square feet of
gross floor area refers to the entire facility or to the part of the facility which is the subject of
the action. For example, if the part of the facility which is the subject of the action is 200,000
sg. ft. and is part of a larger facility of 800,000 sq. ft., will the action be classified as a Type |
action.

Response: The thresholds apply to the part of the facility which is the subject of the
application. So if the application was for the construction of a new 200,000 sq. ft. non-
residential structure in a city, town or village having a population of more than 150,000
persons, the action would be an Unlisted action. If the proposed action was the construction of
a 200,00 sg. ft. expansion of an existing non-residential structure it would be a Type | action
because the proposed expansion of 200,000 sg. ft. exceeds the applicable Type I threshold
(50% of 240,000 sqg. ft.) for the expansion of a non-residential structure in a city, town or
village having a population of over 150,000 persons.

Comment: 617.12(b)(9) should be reworded to "Any action occurring wholly or partially
within or substantially contiguous to, any building, structure, facility, site or district that has
been listed in or determined eligible for listing in the State or National Registers of Historic
Places unless the action is designed for the preservation of the facility or site or has been
reviewed and approved by the New York State Office of Parks Recreation and Historic
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Preservation in the manner set forth in §14.09 of Parks and Recreation and Historic
Preservation Law."

Comment: The expansion of 617.4(b)(9) to include properties that have been determined
eligible for listing in the State register of historic places should be deleted. It will substantially
increase the number of actions classified as Type I.

Response: This provision was proposed by the Office of Parks, Recreation and Historic
Preservation (OPRHP). It also had the support of many members of the historic preservation
community. This change would have expanded the present item to also include any building,
structure, facility, site or district that has been determined eligible for listing. The goal was
to offer the same level of protection to properties that have already completed the eligibility
review. The Department added this provision in the June 1995 revised proposal with the
understanding that OPRHP would supply the list of properties that have been determined
eligible to all units of government and would update this list, as appropriate. OPRHP has now
indicated that they will be unable to supply a continually updated listing of all properties
determined eligible for inclusion in the State Register of Historic Places. This provision has
been dropped from the Type | list because the information will not be readily available and the
difficulty in obtaining the information would substantially slow the classification step of the
process.

Comment: The provision contained in 617.4(b)(9) does not accurately reflect Section 14.09 of
the OPRHP Law. OPRHP does not have the authority to approve projects. Suggests the
wording be changed to "...review required by section 14.09 has been completed".

Response: OPRHP requested that this provision be added to forward the concepts of
regulatory reform and eliminate redundant reviews. The Department agrees that OPRHP's
authority is not a review and approval but a review and comment. While researching the
response to this comment it was determined that placement of this item on the Type I list is
inappropriate. The provisions of Section 14.09, which apply only to state agencies, are
initiated after the project has already been classified and a historical or archeological resource
concern has been identified. Based on the above this provision has been deleted from the
regulation.

Comment: 617.4(b)(9) should be revised to include as Type | actions any historic resource that
has been the subject of a public hearing regarding designation as a historic resource or any
historic or prehistoric site or structure that has been the subject of an archaeological study.
Response: The purpose of the Type | and Type Il lists is to allow agencies to classify potential
actions for the purpose of conducting an environmental review. This is a very preliminary step
in the review process and it should be able to be completed in a short period of time, usually
one day or less based on readily available and reliable information. The suggested revision
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could result in agencies conducting lengthy searches for days or weeks to determine if any
hearings or studies have been conducted.

Comment: The following items should be added to the Type | list:

1 planting of vegetation in waterways and wetlands;
1 projects and activities in waterways and wetlands;
1 construction of sewers, water mains or other infrastructure to support development in

undeveloped areas.
Response: The activities suggested are very broad in nature and would conflict with some of
the existing Type Il actions. The Department is not aware of any problems with the Type I list
that would necessitate these changes and has decided to not make additions to the list at this
time. Individual agencies may through a local procedure supplement the statewide list of Type
| actions.

617.5 TYPE Il ACTIONS

Structure of the List

Issue: Existing regulations establish and separately list three classes of actions which require no
agency review under SEQR. These are "Excluded,” "Exempt™ and "Type II." Also, existing Part
617.3 (General Rules) separately lists other activities which do not require environmental review
under SEQR. For easy reference, all of these items should be located in one section. In addition, the
current Type Il list is too narrowly drawn and requires expansion.
Revision: One section is established for all of the actions which do not require any
determination or procedure under SEQR. Although it is still called the Type Il list, it is now
defined to include actions which do not have a significant effect on the environment, excluded
actions, exempt actions and those activities currently referred to in the General Rules. The
terms "excluded" and "exempt" are dropped from the regulations. Similar actions are
grouped together.
Discussion: Since an important first step in the environmental review process is to ascertain
whether SEQR applies to an action, the public is well-served by having to refer to only one
section to determine if SEQR applies. In addition, §8-0113(2)(c)(ii) of the ECL requires the
Department to identify actions which do not have a significant effect on the environment and
which do not require EISs. The Department can meet these goals by consolidating and
expanding the list of actions not requiring any determination or procedure under SEQR. As a
result, an agency’s time, efforts and resources will be focused on reviewing those actions
which may have potentially significant adverse impacts on the environment. Sixteen years of
experience, a review of materials in the SEQR data base, a review of judicial interpretations
of items on the Type Il list and a review of other states' regulations all support this revision and
expansion. The Department finds that the new and revised items which have been added to the
Type I list (Numbers(#) 2, 7, 8, 9, 10, 11, 13, 14, 17, 30, 31 and 32) do not have a significant
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effect on the environment. This finding is based on the discussion that accompanies each new
or revised Type Il item.
Alternatives: The no action alternative would maintain the separate lists for activities that do
not invoke SEQR and would not give the public and involved agencies a quick answer to
whether a particular action requires compliance with SEQR. In addition, the no action
alternative would maintain the existing Type Il list without any additions. This alternative is
not acceptable since the Department would be abrogating its statutory duty to identify actions
which do not have a significant effect on the environment. Finally, the no action alternative
would preclude the Department from not only re-defining, reorganizing and expanding the
Type Il list, it would also not allow the addition of clarifying language for certain items. Thus,
the no action alternative is not acceptable to realizing the Department’s goals.

The proposed May 1994 regulations contained a different list and deleted the term
"Type II." That list constitutes another alternative that has been further revised in response to
public comments. The following items have been deleted from that proposed list:

- reuse of a non-residential structure not requiring a change in zoning or a use

variance and consistent with local land use controls;

- amendments to a zoning ordinance/local law and/or map that conform to an up-to-

date adopted comprehensive plan which addresses all of the topics listed in subdivision

4, section 28-a of the general city law, subdivision 4, section 272-a of the town law and

subdivision 4, section 7-722 of the village law and that conform to the thresholds and

conditions of the generic EIS that must be prepared in conjunction with such plan; and

- one time only subdivision of land into two residential lots.

Comment: Article 8 of the ECL defines what an "action™ is and also lists activities that are not
included in the definition of "action.” Thus, the statute requires identifying separate lists of
items not subject to SEQR.
Response: The Department recognizes that the statutory definition of "action" refers to
separate exempt and excluded items and that under a strict statutory interpretation exempt and
excluded items are not actions. However, in practice exempt, excluded and Type I1 all result
in the decision that SEQR review is not required. As was evidenced by the numbers of
comments received regarding the proposal to rename the Type Il list, the public is familiar and
comfortable with the term "Type I1".

This revision will make it easier for people to determine if a particular activity is
subject to SEQR. The Department is not changing the statutory definition of an action.
Rather, the intent of the statutory definition is being carried out in the regulation in plain
language. Activities which have been excluded or exempt from SEQR under Article 8
continue to retain that status.

Comment: If the state agency which most likely would have been the lead agency has
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classified an action as Type I, all other involved agencies should be bound by that
classification.

Response: If an agency classifies an action as Type Il it is no longer an involved agency under
SEQR. Agencies are allowed and encouraged to enter into cooperative agreements with other
agencies to coordinate review of actions. However, SEQR was never intended to change the
jurisdiction between or among agencies. The statute does not authorize one agency to preclude
a second agency from applying SEQR to an action over which the second agency has approval.

Comment: There is no explanation for dropping "reuse of a non-residential structure™ from the
list.

Response: Many commentors objected to including this item and provided examples which
illustrated that the location of the structure to be reused, the change in character of the
surrounding community, the length of time structures often remained unused and the nature of
the use were factors that together could contribute to the reuse having a significant adverse
impact on the environment even where rezoning or a use variance was not required.

Comment: Some commentors suggested additional items for inclusion on the Type I list.
Response: The Department is unable to add new items to the Type Il list at this late stage in the
rulemaking process because they could be construed as substantial revisions under the State
Administrative Procedure Act and require further public review. Agencies suggesting
additions should consider whether the activities are appropriate for their own Type Il lists.

Comment: An agency should be allowed to include on its Type Il list items that are different
from the Statewide Type Il list.

Response: An agency can supplement the Statewide Type 11 list with activities that occur
frequently and do not have a significant impact on the environment so long as the items are no
less protective of environmental values and do not meet or exceed a statewide Type |
threshold. Agencies are not allowed to delete or modify Type Il actions to make them more
restrictive.

Comment: Some commentors suggested deleting certain longstanding items from the Type Il
list for various reasons.

Response: In the Department’s experience all of the items suggested for deletion appropriately
belong on the Type Il list and have not had significant adverse impacts on the environment to
justify removal.

Comment: The addition of items to an agency's Type Il list should require a supplemental EIS
and full public review.
Response: An agency which intends to adopt its own supplemental Type |1 list or add new
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items to an existing list must follow its own local procedures, and hold a public hearing as
required by 617.14. Additions to a local agency Type Il list are an action subject to SEQR and
the agency would have to assess and discuss the potential significant adverse impacts from
adding new Type Il actions. Adding an item to the type II list should result in no significant
adverse impacts to the environment so in most cases a negative declaration should be
sufficient.

Comment: Commentors argued that many agencies have not yet recognized how important
comprehensive planning is in preventing critical environmental thresholds from being reached
and in carrying out environmental stewardship responsibilities mandated by Article 8 of the
ECL. The comments also indicated that members of the public often do not fully participate in
those processes that lead to adoption of comprehensive plans and/or zoning changes. In
addition, generic EISs are not being widely recognized or embraced as a valuable tool to assist
in comprehensive planning.

Response: The Department agrees that it is premature to add the above-noted items to a
statewide Type Il list at this time so they have been deleted. However, the SEQR regulations
continue to authorize agencies to establish conditions and thresholds in generic EISs and
findings that can determine whether subsequent related actions will require any further SEQR
compliance, supplemental findings, a negative declaration or a supplemental EIS.

Comment: Commentors indicated that inclusion of the item regarding the subdivision of land
would encourage segmentation of projects and could be abused unless it were properly
controlled and monitored.

Comment: The item concerning a "one-time only subdivision of land" should not have been
deleted. Abuse can be adequately monitored. Whether a parcel is being re-subdivided is an
issue routinely confronted by local planning boards. They consult tax map parcels or final plats
filed with the town clerk. Involved agencies have easy access to this information and can
ensure that subsequent subdivisions after the first one are subject to SEQR.

Response: The item was deleted because the Department has been unable to devise a method
to ensure that only one owner in the chain of title be allowed to subdivide a parcel without the
application of SEQR. A local government which has a reliable system in place to enforce this
item could add it to its own Type Il list. However, the Department will defer including it on
the statewide Type Il list.

SPECIFIC REVISIONS (Those items that have been renumbered as part of the reorganization
and which were not the subject of substantive comment are also listed):

maintenance or repair involving no substantial changes in an existing structure or facility;
(formerly 617.2(q)(3))
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replacement, rehabilitation or reconstruction of a structure or facility, in kind, on the same
site, including upgrading buildings to meet building or fire codes, unless such [facility] action
meets or exceeds any of the thresholds in section 617.4 of this Part; (formerly Type Il #1 and
#8)

Discussion: The additional language clarifies that the item includes renovation of existing
structures or facilities. It applies to those activities which fall between the former exempt
maintenance/repair category in the existing regulation and the existing term "replacement."
Although "stick-for-stick™ replacement is not required to qualify for this item (see Anderberg
v. DEC, 141 Misc.2d 594 (Sup.Ct., Albany Co., 1988)), "substantial expansion™ of a structure
or facility triggers SEQR (McKelvey v. DOT, 150 Misc.2d 39 (Sup.Ct., Albany Co., 1991)
aff'd 184 A.D.2d 834 (3rd Dept., 1992). Upgrading of buildings belongs more appropriately
here in this item than its current placement in the item pertaining to accessory/appurtenant

structures. Replacement in kind that conforms a structure or facility to current engineering
and design standards is also covered by this item.

Comment: Commentors stated this item is too broad and would adversely affect CEAs,
historic structures and energy efficiency goals.

Response: This revision is really just a clarification of existing language. The Department has
always interpreted the regulations to include rehabilitation of an existing structure as an activity
not subject to SEQR review. Since replacement in kind and maintenance/repair are already
not subject to review it makes sense that activities that fall between these listed activities would
also not be subject. The courts, as discussed above, seem to concur with this approach. The
new language here should, among other things facilitate rehabilitation of historic structures and
the upgrading of structures to comply with modern building codes and design standards that
address energy efficiency.

agricultural farm management practices, including construction, maintenance and repair of
farm buildings and structures, and land use changes consistent with generally accepted

principles of farming; (formerly Type 11 #3)

repaving of existing highways not involving the addition of new travel lanes; (formerly Type Il
#4)

street openings and right-of-way openings for the purpose of repair or maintenance of existing
utility facilities; (formerly Type Il #5)

maintenance of existing landscaping or natural growth; (formerly Type Il #9)
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7. construction or expansion of a primary or accessory/appurtenant, non-residential structure or
facility involving less than 4,000 square feet of gross floor area and not involving a change in
zoning or a use variance and consistent with local land use controls, but not radio

communication or microwave transmission facilities; (new)

Discussion: This item is intended to cover any structure or facility not used for permanent or
seasonal habitation and includes the expansion of existing commercial structures and new
construction of small commercial facilities. The primary issue of concern in almost all cases
is the compatibility of the proposed use with existing uses. (e.g., should this fast food facility
be constructed adjacent to an existing residential community?) This issue should be addressed
under zoning and it should be decided prospectively before an application is received.
However, since many communities have not updated their local land use controls to reflect
current development patterns, the SEQR process can be easily abused to make up for
unsatisfactory zoning.

The primary environmental impacts associated with these types of actions are usually
infrastructure-related concerns such as traffic, storm water drainage and sewage disposal, or
nuisance issues such as noise, lighting and littering and they do not rise to the level of
significance that would require preparation of an EIS. Records show that these projects do not
require the preparation of an EIS. For 1988, 1990 and 1992 a total of 51, 39 and 39 negative
declarations were issued, respectively.

Even in circumstances where these impacts are identified as being of concern, they do
not rise to the level of significance envisioned by the statute as requiring an EIS and they can
be adequately addressed through the site plan review process which affords a locality broad
authority to consider the physical environment, health, safety and the general welfare of the
community.

A review of the filed SEQR records identified 11 positive declarations issued for the
proposed construction of small commercial facilities of less than 4,000 square feet of gross
floor area since 1984 which would have been classified as Type Il actions under the proposed
revision. Only two of the positive declarations resulted in draft EISs and only one of these
draft EISs proceeded to a final EIS. Between 200 and 400 EISs are prepared each year in
New York State.

For communities that have no land use controls such as zoning or site plan review
these types of small commercial projects usually require only a building permit. Issuance of
most building permits is a ministerial act and exempt from SEQR. Therefore, these
communities never had to apply SEQR to these projects.

Impacts to wetlands or air sheds from these projects also do not rise to the level of
significance and are subject to review under other existing local, state or federal regulatory
requirements.

This item does not include radio communication facilities, including towers (as defined
in 47 USC §153(b)) or microwave transmission facilities.
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Comment: This item should be further narrowed to exclude projects which would require a
""conditional use permit" or "'special permit" or "'special exception™ in addition to use variances
and zoning changes.

Response: Special permits enable the use of land which is in concept appropriate with the
municipality’s land use planning objectives (See, Coon and Damsky, All You Ever Wanted to
Know About Zoning, pp. 135, New York Planning Federation, 1993). It is this presumption
that a use subject to special permit is consistent with land use objectives that sets it apart from

use variances and changes in zone.

Comment: If a project requires site plan approval then SEQR should continue to be applied
because site plan review is not a substitute for SEQR and cannot address off-site impacts like
traffic.

Response: The Department agrees that site plan review is not necessarily a substitute for
SEQR. However, the impacts from a project of this size which is an allowable use within a
local district do not rise to the level of significance requiring preparation of an environmental
impact statement. Clearly, there may be increases in traffic (e.g., from a drive-through
window) and concerns regarding the placement of points of ingress and egress from the site.
However, localities have the authority to address these impacts at the local level. State
statutes pertaining to site plan review allow a governing board to authorize a planning board by
local law or ordinance to consider any elements reasonably related to the health, safety and
general welfare of the community (See, Coon and Damsky, All You Ever Wanted to Know
About Zoning, pp. 153-156, New York Planning Federation, 1993). And, the Third
Department has held that a planning board could deny site plan approval because of traffic and
drainage concerns (Grossman v. Planning Board of the Town of Colonie, 126 A.D.2d 887
(1987).

Comment: There will be significant impacts to wetlands, endangered or threatened species,
significant habitats, CEAs, designated historic structures or districts and impacts from flooding
and hazardous wastes.
Response: Experience and the filed records maintained by DEC have shown that these
projects result in the preparation of negative declarations because they do not result in
significant adverse environmental impacts. In addition, there are multiple regulatory controls
already in place and which could be put into place at the local level, if needed, to address
impacts to sensitive environmental features. Project sponsors may be required to obtain
wetlands permits from state, local and federal agencies. Coastal erosion permits are required
for construction in coastal erosion hazard areas. Construction in floodplains and floodways is
regulated by the Floodplain Management Program. Hazardous waste storage and generation
are rigorously controlled by state and federal regulation. The Department’s rationale for
including this item on the Type Il list is as follows:

- the SEQRA statute recognizes that there are projects that do not have significant

Part 617 - Final GEIS 25 September, 1995



effects on the environment and that do not require preparation of environmental impact
statements prior to decision-making, and it authorizes the Department to list them;
- statutes, regulations, and local codes and ordinances that outline objective processes
for review are in place at the federal, state and local levels which allow agencies to
assess impacts noted by commentors that typically do not rise to the level of
significance;
- local agencies are not precluded from adopting controls at the local level such as
overlay districts to protect specific identifiable resources; and
- the SEQR regulations should assist agencies in focusing their time and resources on
those projects that have the potential to result in significant adverse environmental
impacts.

Comment: This addition to the Type Il list does not reflect the requirement of the SEQRA
statute and regulations that agencies incorporate environmental factors into existing planning,
review and decision-making processes.

Response: Clearly, Article 8 of the ECL requires that environmental factors be incorporated
into planning, review and decision-making processes. It also establishes thresholds and
criteria for determining the significance of an action and requires the Department to use its
authority to determine which actions do not rise to the level of significance. With respect to
planning, the Department, through this rulemaking, has emphasized the importance of SEQR
in local comprehensive planning and zoning enactments. Proper land use planning with an
accompanying SEQR review that considers and avoids sensitive environmental features can
protect the environment in a more efficient manner than SEQR reviews generated by site-
specific projects. Protection of sensitive environmental features is more effective when it is
done prospectively.

Comment: Allowing expansions of up to 4,000 square feet will encourage segmentation of
projects. A reviewing agency may not be prescient enough to discern the true intentions of a
less than candid developer.

Response: Segmentation is the division of the environmental review such that various activities
or stages are addressed as though they are independent, unrelated activities needing individual
determinations of significance. The Department is aware that some project sponsors will
attempt to separate phases of a project. It is speculative to say that adding this item to the Type
Il list will encourage segmentation. Notwithstanding its receipt of an application for
construction or expansion of a non-residential structure of less than 4,000 square feet, an
agency is not relieved of its responsibility to discern and consider all known phases of a
project. The basic test for segmentation is contained in The SEQR Handbook (1992), page 22.
A prudent agency should maintain, in its own files, a brief record showing that the proposed
action was considered under SEQR and that it met the requirements for a Type Il action. If
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segmentation is an issue, the record must demonstrate that the review will be no less
protective of the environment. The courts have not hesitated to annul actions that were
improperly segmented (see Kirk Astor Drive v. Pittsford, 106 AD2d (4th Dept. 1984) appl.
dsmsd. 66 NY2d 896).

Comment: Although inconsistency with land use controls is a basis for preparation of an EIS,
consistency with land use controls does not make it automatic that consideration of
environmental factors can be dispensed with.

Response: The impacts from these small projects do not rise to the level of significance such
that an EIS would be required. Consistency with local land use controls is only one
consideration. It ensures that local concerns are addressed. Environmental factors are
considered in deciding whether to grant subdivision and site plan approvals at the local level.

Comment: Location and nature of a structure are important factors in determining whether
there may be a significant effect on the environment. Proximity of a small commercial
structure or a commercial structure wanting to expand to a residential area could result in
impacts to community character or traffic. Structures located adjacent to or directly across
the street from a district zoned residential should be subject to SEQR.

Response: The Department's review indicates that these actions do not require preparation of
an environmental impact statement and the issues associated with such proposals can be
addressed under the local site plan review authority.

Comment: Planning and zoning can not anticipate all of the types of actions which come before
a local government for review. SEQR serves as a safety net for reviewing these actions.
Response: The Department and state and local agencies have had 20 years of experience in
reviewing actions under SEQR. Although specific projects may not be anticipated, potential
environmental impacts can and have been anticipated in this rulemaking. The Department is
required by law to identify actions which have been determined not to have a significant effect
on the environment and which do not require an EIS.

Comment: The Department’s analysis did not address whether there could be significant
adverse impacts from land intensive actions other than the construction of fast food restaurants
such as a car wash, junk yard, drive-in movie theater, trucking station, bus depot, sand and
gravel mine, construction materials processing yard. This item only addresses building size
and fails to limit the amount of land which could be developed as part of the action. Thus, this
item may conflict with the 10-acre threshold for physical disturbance of land on the Type I list.
Response: The Department's analysis was not limited to convenience stores and fast food
restaurants. However, these were the most common types of projects in this size range so
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they were used as examples. Where an action under consideration by an agency includes both
Type | and Type Il aspects the whole action must be considered by the agency in the
classifying the action for purposes of conducting a SEQR review.

Comment: The 10,000 square foot threshold should also be applied to commercial structures in
item 7 because it would give property owners more flexibility to expand.

Response: The different thresholds have been chosen because the Department concurs with
information provided by the State Education Department indicating that the higher threshold
includes activities that do not result in significant adverse impacts to the environment (see also
discussion below).

8. routine activities of educational institutions [not involving capital construction], including
expansion of existing facilities by less than 10,000 square feet of gross floor area and school
closings, but not changes in use related to such closings; (formerly Type Il # 17)

Discussion: This item has been changed to account for several problems. The phrase "not
involving capital construction™ has been removed. That phrase was originally inserted so that
an environmental review would be conducted for projects such as the construction of a new
school and the major expansion of an existing school. However, the existing language could be
construed to require educational institutions to apply SEQR to activities such as maintenance
and repair which are exempt or the upgrading of structures to meet fire and building codes
which are presently Type Il. This language change will allow capital projects involving less
than 10,000 square feet expansions to be conducted without a SEQR analysis. The language
change also makes the Type Il threshold in item #7 of less than 4,000 square feet for new
construction projects and the other Type 1l thresholds pertaining to capital construction
applicable to schools.

The State Education Department indicates that projects of less than 10,000 square feet
would include expansions for new classrooms (typically eight rooms or less), elevators, special
facilities for handicapped access, libraries, lunch rooms, special education facilities, computer
laboratories, garages, caretaker residences, teacher centers, child-care centers, storage
buildings, pole barns, press boxes and greenhouses to name a few. Impacts resulting from
these projects have not reached significant levels. Thus, inclusion of these expansion activities
on the list of actions that will not require review is warranted. The construction occurs on
existing sites that are being used for educational purposes, so there will be no change in use.
Also, any new disturbance from projects of this small size usually occurs in areas that have
previously been disturbed by construction or school use.

Comment: Expansions of 10,000 square feet exceed the size of some schools and flooding and

drainage problems could result.
Response: It is true that there may be some situations where an expansion of 10,000 square
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feet could exceed the size of the existing structure. However, from an environmental
perspective size alone is not determinative. According to the State Department of Education,
Facilities Planning Unit expansions that exceed the size of an existing structure are rare and
this relatively small increase in the footprint of an existing building has not resulted in a
substantial increase in potential for flooding or drainage problems. The affected areas have
typically already been cleared, graded and any increase in runoff can be easily controlled
through the imposition of standard construction techniques.

Comment: This item should only apply to public institutions or it should only apply to private
institutions.

Response: From an environmental perspective, there is no rational reason to differentiate
here between public and private institutions. The impacts to the environment will be the same.
This item has always been interpreted to apply to both public and private schools.

Comment: By adding this item to the Type Il list you are taking away the public's ability to
comment on these types of expansions.

Response: The public's right to vote on public school expansions is contained in Section 416 of
the Education Law. Currently, public school expansions are not subject to local site plan
approval. According to the State Education Department, projects of this small size rarely
generate public controversy and when they are controversial the issues are not environmental
but social/economic in nature.

Comment: The same square footage threshold for expansions should apply to all non-
residential facilities.

Response: The larger threshold was applied to school expansions because: the construction will
occur on existing sites that are being used for educational purposes so there will be no change
in land use; typically no new clearing will be needed to accommodate the expansion since
school sites have been previously disturbed by construction or related school uses; and the
expansion of a school structure does not typically involve issues such as use or storage of
chemicals, air/water emissions and compatibility with surrounding land uses that can be
associated with the expansion of a non-residential facility.

0. construction or expansion of a single-family, a two-family or a three-family residence on an

approved lot including provision of necessary utility connections as provided in subsection (11)

and the installation, maintenance and/or upgrade of a drinking water well and a septic system;
(new)

Discussion: Probably the most common activity across the state is the construction or

expansion of a single-family, two-family or three-family dwelling. This activity is regulated
by zoning in most communities and, in all communities, the issuance of a building permit.
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Often, these projects are being reviewed after a subdivision plat has been approved.

In some communities, the construction or expansion of any residential dwelling may
require a permit or approval in addition to a building permit. In these communities a SEQR
review is conducted. In 1988, a total of 11 positive declarations and 39 negative declarations
were issued for this type of activity. In 1990, the numbers were 7 positive declarations and 97
negative declarations and in 1992 it was 1 positive declaration and 51 negative declarations.
The typical impacts associated with the construction of single, two or three family residence
are limited to the clearing, grading and filling of the site, noise, dust and runoff. These
impacts are minor in nature and easily controlled by standard construction techniques.
Additional impacts from occupancy of the structure are use of pesticides and herbicides for
lawn and garden care and the construction and operation of water supply wells and onsite
sanitary systems. Since the impacts from the construction/expansion and subsequent
occupancy are well known and predictable the preparation of an EIS for these projects offers
no value to an agency. This may also be a reason for the decline in the number of EISs
prepared on them.

In addition, there are multiple regulatory controls already in place to prevent impact to
sensitive environmental features. Project sponsors may be required to obtain wetlands permits
from state, local and federal agencies. Coastal erosion permits are required for construction
in coastal erosion hazard areas. Permits are required for the construction of onsite sanitary
systems from state and county health departments. In any event, the construction of one
single-family, two-family or three-family home should never result in the preparation of an
EIS.

Placing the construction of a residential structure on the list of actions that do not
require environmental review also reduces unnecessary administrative burdens on agencies
and homeowners. It may make it easier for agencies to deny an application when it is clear
that the regulatory standards for issuance cannot be met. At present, agencies must either
require an EIS or issue a negative declaration before the application can be denied. This
causes a significant administrative burden on agencies and forces project sponsors to spend
money for an environmental review which is unnecessary.

Comment: Two issues were identified by many commentors. First, some presume that
construction of a dwelling on a site containing environmentally sensitive features such as
wetlands, steep slopes and coastal sand dunes will have a significant impact on the
environment. The other issue identified is the potential for these activities to have a cumulative
impact on an identified resource.

Response: Impacts from the construction of a house do not rise to the level of significance.

It is an abuse of the SEQR process to require an EIS for construction of one of these

dwellings no matter where they are located. Any of the non-significant impacts that result
from the construction of a house are subject to review under other existing local, state and
federal regulatory programs and they can be controlled through these jurisdictions. Proper
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local land use planning, zoning and subdivision regulations can and do protect readily
identifiable unique features from the impacts of inappropriate development.

The issues pertaining to sensitive resources which were raised by commentors should
be identified during the zoning or subdivision approval process and not upon construction of an
individual dwelling where the burden falls on the individual homeowner. The subdivision
review stage is the proper time to consider environmentally sensitive features such as
wetlands, steep slopes, soils and coastal dunes. It is during the planning/design stage that
project sponsors and municipalities have the greatest amount of flexibility to identify and avoid
these resources.

The most appropriate way to control potential cumulative impacts is through local
zoning and proper land use planning. A SEQR review done at the time of zoning or subdivision
of the site is the proper time and place to look cumulatively at the impacts from residential
development. Local governments have statutory authority to identify stressed resources and
plan and zone accordingly. A locality should determine which areas are susceptible to
inappropriate development and have these protections in place to control land use and density
before it receives an application for construction.

Comment: Any increase in impervious surface area from a project should be reviewed under
SEQR.

Response: This item is very broad, it would conflict with many of the existing and new Type Il
actions and result in a SEQR review for almost any type of construction activity. This
proposed item would also be inconsistent with statutory intent that a SEQR review is triggered
by the need for a discretionary permit of approval from a state or local agency. Many
activities that result in an increase in impervious surface area are not subject to permit or
approval. The criteria for determining significance presently recognize that a substantial
increase in erosion, flooding, leaching or drainage problems can be an indicator of a
significant adverse impact on the environment. Lowering the standard to any increase is not
feasible.

Comment: This item should be limited by a certain square footage of gross floor area. Single-
family, two-family and three-family dwellings have different impacts depending upon the size
of the community where they are being built.

Response: The Department believes it is unnecessary to limit this item by a size restriction
since their construction does not warrant preparation of EISs. Local zoning ordinances or

laws can prescribe siting requirements for these dwellings that will control size. The size of
the community has no bearing on the associated environmental impacts of these dwellings.

Comment: An agency should be able to issue a positive declaration and deny a project without

waiting for the EIS to be prepared.
Response: A positive declaration is issued when it has been determined by the lead agency
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10.

that a project may have a significant adverse impact on the environment. The EIS is then
prepared to analyze the potential for impact. Allowing an agency to deny a proposed action
prior to the completion of the EIS pre-supposes that the lead agency has definitively determined
that the activity will have significant adverse environmental impacts that cannot be mitigated
and must be denied. This provision would also violate the due process rights of the project
sponsor.

Comment: There are countless undeveloped lots that were approved without SEQR review and
prior to local subdivision regulations. The build out of these lots will have potential significant
impacts which must be examined. SEQR is essential to the evaluation of alternatives to
impacts from expensive houses and structures on fragile coastal areas. Many of SEQR's
benefits from coordinating agency review and preparing an EAF for these projects would be
lost.

Response: The Department's experience in reviewing the construction and use of one single
family, one two-family or one three-family residence indicates that these individual projects
invariably result in preparation of negative declarations. The Department acknowledges that
local governments, especially on Long Island have required homeowners to prepare EISs on
the construction or expansion of single family dwellings. Some towns have adopted natural
resources permits which triggers the application of SEQR. However, in the most locations in
New York State the construction/expansion of a single family dwelling requires only a building
permit. Most building permits are ministerial in nature and thus do not trigger SEQR. In rare
instances, where SEQR does apply, a negative declaration is generally issued. Impacts that
fall below significance thresholds are reviewed under existing federal, state and local
regulatory programs (see discussion on page 29).

Comment: Additional language should be added to clarify that this item includes all activities
associated with construction, including utility connections and installation, maintenance and
upgrading of septic systems.

Response: Agreed. The change has been made.

Comment: The commentor cited cases in Environmental Impact Review §4.10, Gerrard,
Ruzow and Weinberg where an agency has required an EIS for a single family dwelling.
Response: The Department has reviewed the cases cited. The decisions turned on whether the
proposed projects met DEC, Department of Health or local permit issuance standards and/or

whether the projects complied with local zoning. The EISs did not substantively contribute
information that added to the lead agency’s decision. The handful of cases cited do not
undermine the Department’s position (see discussion on page 29) that the actions do not require
an EIS.

construction, expansion or placement of minor accessory/ appurtenant residential structures
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11.

[accessory or appurtenant to existing facilities], including garages, carports, patios, decks,
[home] swimming pools, tennis courts, satellite dishes, fences, barns, storage sheds or other
buildings not changing land use or density [including upgrading of buildings to meet building or
fire codes]; (formerly Type Il #8)

Discussion: This item is changed to include the expansion of minor accessory/appurtenant
structures in addition to construction and placement. It also clarifies that it only applies to
residential structures. In contrast to item 7 which pertains to non-residential
accessory/appurtenant structures, here, the accessory/appurtenant structures must continue to
be "minor" ones. Although new examples are included, the list in this item is illustrative only.
Upgrading of buildings is deleted and moved to item 2.

Comment: Size limits and the requirement that these facilities be associated with existing
facilities have been eliminated.

Response: No. There have never been size limits associated with this Type Il item and in
order for a structure to be accessory/appurtenant there must be a principal structure on the
site. This item has been changed to clarify that it also applies to expansions of
accessory/appurtenant residential structures and new examples have been added.

extension of utility distribution facilities, including gas, electric, telephone, cable, water and

sewer connections [to serve new or altered single or two-family residential structures or] to

render service in approved subdivisions or in connection with any action on this list; (formerly
Type 1l #20)

Discussion: This item currently excepts from SEQR the extension of utility distribution lines to
service new or altered single-family or two-family residences or to approved subdivisions.

The change clarifies that if the extension of utility service is functionally dependent on an
action on the Type Il list then all parts of the action constitute the whole action and are not
subject to SEQR. This item would not apply to the extension of utility service to larger projects
such as a new subdivision undergoing review by a planning board. In these cases, the SEQR
review would include all phases or components of the activity consistent with the "whole
action™ concept of review. Separating the utility extension from the review for the rest of the
project would constitute segmentation. If an action under this subsection may arguably be both
a Type | and a Type Il action, it should be reviewed as a Type | action.

In addition, this item only covers distribution lines not transmission lines. High voltage
transmission lines (an electric transmission line of a design capacity of 125 kV or more
extending a distance of one mile or more, or of 100 kV or more and less than 125 kV,
extending a distance of ten miles or more) and gas transmission lines (a gas transmission line
extending a distance of 1,000 feet or more to be used to transport fuel gas at pressures of 125
pounds per square inch or more) are reviewed under Article 7 of the Public Service Law.
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12.

13.

Redundant language pertaining to utility hook ups for single or two-family residences is deleted
since construction of those dwellings is specifically covered by item 9 on the Type Il list.

Comment: Broadening this item could encourage segmentation of projects.

Response: Agencies are not relieved of their responsibilities under SEQR to avoid
segmentation of projects except where it can be justified that a segmented review is clearly no
less protective of the environment. The extension of utility distribution facilities should be
considered with the underlying action or project being serviced by the utility. The fact that an
action appears on the Type Il list does not justify segmentation of an action. The regulations
specifically direct agencies to consider the whole action.

Comment: Examples abound of distribution lines crossing environmentally sensitive areas.
Response: Yes. There are many examples where distribution lines have crossed sensitive
resources. However, these lines would still be subject to the existing regulatory controls such
as wetland permits (Articles 24 & 25 of the ECL and Federal Clean Waters Act), Protection
of Waters permits (Article 15 of the ECL) and Water Quality Certifications (Section 401 of the
Federal Clean Water Act). In addition, if the construction of distribution lines is part of a
larger overall project that is not Type Il it would still be subject to review under SEQR.

Comment: Include as examples of utility distribution facilities the following items: gas,
electric, water and sewer hookups.

Response: Yes. The change has been made and telephone and cable utilities have also been
added.

granting of individual setback and lot line variances; (formerly Type Il #2)

granting of an area variance(s) for a single-family, two-family or three-family residence;
(new)

Discussion: Item #12 pertains to all structures; item #13 pertains only to the types of
residences listed. So, area variances (which are now defined in state statute) for these
residences do not require a SEQR analysis. These actions do not have a significant effect on
the environment and do not require preparation of an EIS. Presently, zoning boards of appeals
must weigh the benefits to the applicant if the area variance is granted against the detriment to
the community, and must decide whether the proposed variance will have an adverse effect or
impact on the physical or environmental conditions in the neighborhood or district. Granting an
area variance (except setbacks and lot lines) for all 